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(CIVIL CASES)
1. PRELIMINARY INSTRUCTIONS
1.1
PRELIMINARY INSTRUCTIONS
MEMBERS OF THE JURY:

Y ou have now been sworn as the jury to try this case. As the jury you will decide the
disputed questions of fact.

AstheJudge, | will decideall questions of law and procedure. From timeto time during the
trial and at the end of thetrial, | will instruct you on the rules of law that you must follow in making
your decision.

Soon, the lawyers for each of the parties will make what is caled an opening statement.
Opening statements are intended to assist you in understanding the evidence. What the lawyers say
IS not evidence.

After the opening statements, the plaintiff will call witnesses and present evidence. Then,
the defendant will havean opportunity to call witnessesand present evidence. After theparties main
caseiscompleted, the plaintiff may be permitted to present rebuttal evidence. After all theevidence
iscompleted, the lawyers will again address you to make final arguments. Then | will instruct you
on the applicable law. Y ou will then retire to ddiberate on a verdict.

Keep an open mind during the trial. Do not decide any fact until you have heard al of the
evidence, the closing arguments, and my instructions.

Pay close attention to the testimony and evidence. [Do not take notes.]
[Alternate 1: Y ou will need to rely on your memories.]

[Alternate 2: If you would like to take notes during thetrial, you may do so. If you do take
notes, be careful not to get so involved in note taking that you become distracted and miss part of
the testimony. Y our notes are to be used only as aidsto your memory, and if your memory should
later be different from your notes, you should rely on your memory and not on your notes. If you
do not take notes, rely on your own independent memory of the testimony. Do not be unduly
influenced by the notes of other jurors. A juror's notes are not entitled to any greater weight than
the-recollection of each juror concerning the testimony.] Even though the court reporter ismaking



stenographic notes of everything that is said, a typewritten copy of the testimony will not be
availablefor your useduring deliberations. Ontheother hand, any exhibits[may] [will] beavailable
to you during your ddiberations.

Until thistrial is over, do not discuss this case with anyone and do not permit anyone to
discussthis casein your presence. Do not discussthe case even with the other jurorsuntil all of the
jurors arein the jury room actually deliberating at the end of the case. If anyone should attempt to
discussthis caseor to approach you concerning the case, you should inform the Court immediately.
Hold yourself completely apart from the people involvedin the case—the parties, the witnesses, the
attorneys and persons associated with them. It isimportant not only that you be fair and impartial
but that you also appear to befair and impartid.

Do not make any independent investigation of any fact or matter inthiscase. You areto be
guided solely by what you see and hear in thistrial. Do not learn anything about the case from any
other source. [In particular, do not read any newspaper account of thistrial or listen to any radio or
television newscast concerningit.] [Do not listento any local radio or television newscastsuntil this
trial is over, or read any local newspaper unless someone else first removes any possible reference
to thistrial.]

During thetrial, it may be necessary for me to confer with the lawyers out of your hearing
or to conduct a part of the trial out of your presence. | will handle these matters as briefly and as
conveniently for you as | can, but you should remember that they are a necessary part of any trid.

It is now time for the opening statements.
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2. CAUTIONARY INSTRUCTIONS
2.1
FIRST RECESS

We are about to take our first break during the trial and | want to remind you of the
instruction | gave you earlier. Until the trial is over, you are not to discuss this case with anyone,
including your fellow jurors, members of your family, people involved in thetrial, or anyone else.
If anyone approaches you and tries to talk to you about the case, do not tell your fellow jurors but
advise me about it immediately. Do not read or listen to any news reports of the trial. Finaly,
remember to keep an open mind until all the evidence has been received and you have heard the
views of your fellow jurors.

If you need to speak with me about anything, simply giveasigned noteto themarshal to give
to me.

| may not repeat these thingsto you before every break that we take, but keep them in mind
throughout the trid.



2.2

STIPULATED TESTIMONY
The partieshave agreed or stipulated that [e.g., if werecalled asawitness hewould
testify that |. The agreement is that that would be [ 'g] testimony if caled as a

witness. Y ou should consider that testimony in the same way asif it had been given herein court,
and give it the value you believe it deserves.

23
STIPULATIONS OF FACT

The parties have agreed, or stipulated, that [ |. Thismeansthat both sides agreethat
thisisafact. You must therefore treat this fact as having been proved.

24
JUDICIAL NOTICE

Although no evidence hasbeen presented, | instruct you that you must accept asproved[state
the facts].

2.5
DISCONTINUANCE AS TO SOME PARTIES
and are no longer involved in this trial. Asjurors, it is your duty to
consider the issues between [among] (identify remaining parties) under the instructions | give you

after you have heard all of the evidence [which might still concern and 'sconduct
in this dispute].

2.6
PUBLICITY DURING TRIAL
If thereispublicity about thistrial, you must ignoreit. Y ou must decide this case only from
theevidence presented inthetrial. Donot read anything or listentoany TV or radio programsabout
the case. [Thisinstruction can be modified according to the extent of the case's notoriety].
2.7
BENCH CONFERENCES AND RECESSES
Attimesduring thetrial it may be necessary for meto talk with the lawyers here at the bench

out of your hearing, or by calling arecess. We meet because often during atrial something comes
up that doesn't involve the jury.



2.8
DEMONSTRATIVE EVIDENCE
Exhibit [describe] is an illustration. It is a party's [description or picture or model] to
describe something involved in this trial. 1f your recollection of the evidence differs from the
exhibit, rely on your recollection.
29
WITNESS NOT CALLED
(Nameof Witness) wasavailableto both sides. Thus|[theplaintiff] [the defendant]
cannot complain that (Witness) was not called to testify, because (Party) could have called
(Witness). [This instruction is appropriate only if the issue arises during closing argument or at
some other time in trial.]
2.10
SIMILAR ACTS—CAUTIONARY CHARGE'

Evidence that an act was done at one time or on one occasion is not any evidence or proof
whatever that the act was done in this case.

Then how may you consider evidence of similar acts?

You may consider evidence of similar acts for the limited purpose of showing 'S
[motive, opportunity, intent, knowledge, plan, identity, or absence of mistake or accident] whichis
at issuein this case.

Such evidence may not be considered for any other purpose whatsoever. Y ou can't useit to
reflect on 's character.

2.11
DUTY TO DELIBERATE
It is your sworn duty as jurors to discuss the case with one another in an effort to reach
agreement if you can do so. Each of you must decide the case for yourself, but only after full

consideration of the evidence with the other membersof thejury. Whileyou arediscussing the case,
do not hesitateto re-examine your own opinion and change your mind if you become convinced that

'This is a charge pursuant to FRE 404B and should not be used if the evidence is otherwise
admissibleas circumstantial evidence of the act at issuein the case [ prior or subsequent occurrence;
see, e.g., McCormick onEvidence, Third Edition, Sec. 200, West Pub. Co., 1984; Hicksv. Six Flags
Over Mid-America, 821 F.2d 1311 (8th Cir.1987) and the cases cited therein].



you are wrong. However, do not give up your honest beliefs solely because the others think
differently, or merely to finish the case.

Remember that inavery real way you arethe judges—judgesof thefacts. Y our only interest
isto seek the truth from the evidence in the case.

2.12
INSTRUCTIONS ON DELIBERATION

When you retire to the jury room to deliberate, you may take with you [this charge and] the
exhibits that the Court has admitted into evidence. Select your Foreperson and conduct your
deliberations. If you recessduring your deliberations, follow all of theinstructionsthat | have given
you concerning your conduct during thetrial. After you have reached your unanimous verdict, your
Foreperson must fill in your answers to the written questions and sign and date the verdict form.
[Return this charge together with your written answers to the questions.] Unless | direct you
otherwise, do not reveal your answers until such time as you are discharged. You must never
disclose to anyone, not even to me, your numerical division on any question.

If you want to communi cate with me at any time, please give awritten messagetothe bailiff,
who will bring it to me. | will then respond as promptly as possible either in writing or by meeting
with you in the courtroom. | will always first show the atorneysyour question and my response
before | answer your question.

After you have reached a verdict, you are not required to talk with anyone about the case
unless | order you to do so.

Y ou may now retireto the jury room to conduct your deliberations.
2.13
BIAS—CORPORATE PARTY INVOLVED

Donot let bias, prejudice or sympathy play any part inyour deliberations. A corporationand
all other persons are equal before thelaw and must be treated as equals in a court of justice.

2.14
CLEAR AND CONVINCING EVIDENCE
Clear and convincing evidence is evidence that produces in your mind a firm belief or
conviction as to the matter at issue. Thisinvolvesagreater degree of persuasion than is necessary
to meet the preponderance of the evidence standard; however, proof to an absolute certainty is not
required.
2.15

LIMITING INSTRUCTION



You will recall that during the course of this trial | instructed you that | admitted certain
testimony [and certain exhibits] for alimited purpose and | instructed you that you may consider
some testimony [and documents] as evidence against one party but not against another. Y ou may
consider such evidence only for the specific limited purposes for which it was admitted. [Specific
limiting instructions may be repeated as appropriate.]

2.16
IMPEACHMENT BY WITNESSES' INCONSISTENT STATEMENTS

In determining the weight to give to the testimony of a witness, you should ask yourself
whether there was evidence tending to prove that the witnesstestified fal sely about some important
fact, or, whether therewas evidencethat at some other time the witness said [or did] something, [or
failed to say or do something] that was different from the testimony he gave a the trid.*

2.17
IMPEACHMENT BY WITNESSES' FELONY CONVICTION

In weighing the credibility of awitness, you may consider the fact that he has previously
been convicted of afelony [acrimeinvolving dishonesty or fal se statement]. Such aconviction does
not necessarily destroy the witness' credibility, but it is one of the circumstances you may take into
account in determining the weight to give to his testimony.

2.18
CONSIDERATION OF THE EVIDENCE

Y ou must consider only the evidencein thiscase. However, you may draw such reasonable
inferences from the testimony and exhibits as you feel are justified in the light of common
experience. You may make deductions and reach conclusionsthat reason and common sense lead
you to make from the testimony and evidence.

The testimony of a single witness may be sufficient to prove any fact, even if a greater
number of witnessesmay havetestifiedto thecontrary, if after considering all theother evidenceyou
believethat singlewitness.

'This charge may be elaborated on in the following manner:

You should remember that a simple mistake by a witness does not
necessarily mean that the witness was not telling the truth.
People may tend to forget some things or remember other things
inaccurately. If a witness has made a misstatement, you must
consider whether it was simply an innocent lapse of memory or an
intentional falsehood, and that may depend upon whether it concerns
an important fact or an unimportant detail.



There are two types of evidence you may consider. One is direct evidence—such as
testimony of an eyewitness. The other is indirect or circumstantial evidence—the proof of
circumstancesthat tend to prove or disprovetheexistence or nonexistence of certain other facts. The
law makes no distinction between direct and circumstantial evidence, but smply requires that you
find the facts from a preponderance of all the evidence, both direct and circumstantial.

2.19
EXPERT WITNESSES
When knowledge of technical subject matter may be helpful to the jury, a person who has
special training or experience in that technical field—heis cdled an expert witness—is permitted
to state his opinion on those technical matters. However, you are not required to accept that opinion.
Aswith any other witness, it is up to you to decide whether to rely upon it.!
2.20
BURDEN OF PROOF WHEN ONLY PLAINTIFF HAS BURDEN

In this case, the plaintiff must prove every essential part of his claim by a preponderance of
the evidence.

A preponderance of the evidence simply means evidence that persuades you that the
plaintiff's claim is more likely true than not true.

In deciding whether any fact has been proven by a preponderance of the evidence, you may,
unless otherwise instructed, consder the testimony of all witnesses, regardiess of who may have
called them, and dl exhibitsreceived in evidence, regardless of who may have produced them.

If the proof failsto establish any essential part of the plaintiff's daim by apreponderance of
the evidence, you should find for the defendant as to that claim.

221
USE OF NOTES TAKEN BY JURORS

Any notes that you have taken during this trial are only aids to your memory. If your

'This charge may be elaborated on in the following manner:

In deciding whether to accept or rely upon the opinion of an expert
witness, you may consider any bias of the witness, including any
bias you may infer from evidence that the expert witness has been
or will be paid for reviewing the case and testifying, or from
evidence that he testifies regularly as an expert witness and his
income from such testimony represents a significant portion of his
income.



memory differsfrom your notes, you should rely on your memory and not on the notes. The notes
are not evidence. If you have not taken notes, you should rely on your independent recollection of
the evidence and should not be unduly influenced by the notes of other jurors. Notesare not entitled
to any greater weight than the recollection or impression of each juror about the testimony.

2.22
CAUTIONARY INSTRUCTION ON DAMAGES

Y ou should not interpret the fact that | have given instructions about the plaintiff's damages
asan indication in any way that | believe that the plaintiff should, or should not, win this case.

2.23
DEPOSITION TESTIMONY

Certain testimony will now be presented to you through a deposition. A deposition is the
sworn, recorded answers to questions asked a witness in advance of the trial. Under some
circumstances, if a witness cannot be present to testify from the witness stand, that witness
testimony may be presented, under oath, in the form of adeposition. Some time before thistrid,
attorneys representing the parties in this case questioned this witness under oath. A court reporter
was present and recorded the testimony. The questions and answers will be read (shown) to you
today. Thisdeposition testimony is entitled to the same consideration [and isto be judged by you
asto credibility] [and weighed and otherwise considered by you insofar as possiblein the sasmeway]
asif the witness had been present and had testified from the witness stand in court.
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3. GENERAL INSTRUCTIONS FOR CHARGE
3.1
GENERAL INSTRUCTIONS FOR CHARGE
MEMBERS OF THE JURY::

Y ou have heard the evidencein this case. | will now instruct you on the law that you must
apply. Itisyour duty to follow thelaw as| giveit to you. On the other hand, you thejury are the
judges of the facts. Do not consider any statement that | have made in the course of trial or make
in these instructions as an indication that | have any opinion about the facts of this case.

[After | instruct you on thelaw, the attorneyswill have an opportunity to maketheir closing
arguments.] [You have heard the closing arguments of the attorneys.] Statements and arguments

of theattorneysare not evidenceand are not instructionsonthelaw. They areintended only to assist
the jury in understanding the evidence and the parties contentions.



Answer each question from thefactsasyou find them. [Do not decide who you think should
winand then answer thequestionsaccordingly.] Y our answersand your verdict must be unanimous.

Y ou must answer all questions from apreponderance of the evidence. By thisis meant the
greater weight and degree of credible evidence before you. In other words, a preponderance of the
evidence just means the amount of evidence that persuades you that aclaim is more likely so than
not so. In determining whether any fact has been proved by a preponderance of the evidencein the
case, you may, unless otherwise instructed, consider the testimony of all witnesses, regardless of
who may have called them, and all exhibits received in evidence, regardless of who may have
produced them.

[Youwill recall that during thecourse of thistrid | instructed you that certain testimony and
certainexhibitswere admitted into evidence for alimited purpose and | instructed you that you may
consider some documents as evidence against one party but not against another. Y ou may consider
such evidence only for the specific limited purposes for which it was admitted. (Specific limiting
instructions may be repeated as appropriate.) |

In determining the weight to give to the testimony of awitness, you should ask yoursdf
whether there was evidence tending to prove that the witness testified fasely concerning some
important fact, or whether there was evidence that at some other time the witness said or did
something, or failed to say or do something, that was different from the testimony the witness gave
beforeyou during the trial.

Y ou should keep in mind, of course, that asimple mistake by awitness does not necessarily
mean that the withesswas not telling the truth as he or she remembersit, because people may forget
somethings or remember other thingsinaccurately. So, if awitness has made a misstatement, you
need to consider whether that mi sstatement was an intentional fal sehood or simply aninnocent | apse
of memory; and the significance of that may depend on whether it hasto do with an important fact
or with only an unimportant detail.

[The fact that a witness has previously been convicted of afelony, or a crime involving
dishonesty or false statement, is also a factor you may consider in weighing the credibility of that
witness. Such a conviction does not necessarily destroy thewitness' credibility, but it isone of the
circumstances you may take into account in determining the weight to give to his testimony.]

While you should consider only the evidence in this case, you are permitted to draw such
reasonable inferences from the testimony and exhibits as you feel are justified in the light of
common experience. In other words, you may make deductions and reach conclusions that reason
and common sense lead you to draw from the facts that have been established by the testimony and
evidencein the case.

The testimony of a single witness may be sufficient to prove any fact, even if a greater
number of witnessesmay havetestifiedtothecontrary, if after considering all the other evidenceyou
believe that single witness.

There aretwo types of evidence that you may consider in properly finding the truth asto the
factsinthe case. Oneisdirect evidence—such astestimony of an eyewitness. The other isindirect
or circumstantial evidence—the proof of a chain of circumstances that indicates the existence or



nonexistence of certain other facts. Asagenerd rule, the law makes no distinction between direct
and circumstantial evidence, but simply requiresthat you find the facts from a preponderance of all
the evidence, both direct and circumstantial.

When knowledge of technical subject matter may be helpful to the jury, aperson who has
special training or experience in that technical fidd—nhe iscalled an expert witness—is permitted
to state hisopinion on those technical matters. However, you are not required to accept that opinion.
Aswith any other witness, it is up to you to decide whether to rely upon it.

In deciding whether to accept or rely upon the opinion of an expert witness, you may
consider any bias of the witness, including any bias you may infer from evidence that the expert
witness has been or will be paid for reviewing the case and testifying, or from evidence that he
testifiesregularly as an expert witness and hisincome from such testimony represents a significant
portion of hisincome.

[Any notes that you have taken during thistrial are only aids to memory. If your memory
should differ from your notes, then you should rely on your memory and not on the notes. Thenotes
arenot evidence. A juror who has not taken notes should rely on hisor her independent recollection
of the evidence and should not be unduly influenced by the notes of other jurors. Notes are not
entitled to any greater weight than the recollection or impression of each juror about the testimony.]

When you retire to the jury room to deliberate on your verdict, you may take [this charge
with you as well as] exhibits which the Court has admitted into evidence. Select your Foreperson
and conduct your deliberations. If you recessduring your deliberations, follow al of theinstructions
that the Court has given you about/on your conduct during thetrial. After you have reached your
unanimous verdict, your Foreperson isto fill in on the form your answersto the questions. Do not
reveal your answers until such time as you are discharged, unless otherwise directed by me. You
must never disclose to anyone, not even to me, your numerical division on any question.

If you want to communicate with me at any time, please give awritten message or question
to the bailiff, who will bring it tome. | will then respond as promptly as possible either in writing
or by having you brought into the courtroom so that | can address you orally. | will always first
disclose to the attorneys your question and my response before | answer your question.

After you have reached a verdict, you are not required to talk with anyone about the case
unless the Court orders otherwise. [You may now retire to the jury room to conduct your
deliberations.]

PATTERN JURY INSTRUCTIONS
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4. ADMIRALTY
4.1

SEAMAN STATUS



The plaintiff is seeking damages from the defendant for injuries that he alegedly suffered
asaresult of an accident while he was performing (describe task ).

The plaintiff's claim arises under the Jones Act. Only aseaman can bring aclaim under the
Jones Act. The plaintiff claims that his employment with the defendant was of such a nature that
under the law he was a seaman and is entitled to bring this claim. The defendant denies that the
plaintiff wasaseaman and takesthe position that the plaintiff isnot entitled to bring thisclaim. You
first must determine whether, at the time of the accident, the plaintiff was a seaman as the law
definesthat term. [May be modified to reflect unseaworthiness claim.]

As | instruct you about the test for seaman status, | also may use the term "member of a
crew."” Seaman and member of a crew mean the same thing.

The plaintiff isaseaman if he proves by a preponderance of the evidence that he performs
the work of the vessel.! He performs the work of the vessel if and only if:

1. he was assigned permanently to avessel or performed a substantial part of hiswork on a
vessel; and

2. the capacity in which he wasemployed or the duties that he performed contributed to the
function of a vessel or to the accomplishment of the vessel's mission or to the operation or
maintenance of the vessel during its movement or while at anchor for the vessel's futuretrips. A
person need not aid in the navigation of avessel in order to qualify as aseaman.

The plaintiff must satisfy both thefirst and second partsof thistest. If he satisfiesboth, then
you must find that he was a seaman. In applying the first part of the tes, you must determine
whether, from apreponderance of the evidence, the plaintiff was either assigned permanently to the

, thevessel, or whether he performed a substantial part of hiswork onit. Theplaintiff need
only to prove one of these to satisfy thefirst part of the test.

Plaintiff was permanently assigned to the if he had more than a temporary or
occasional connection with the vessel, the . The plaintiff must prove that he had an actual
regular connection with the

Evenif you find that the plaintiff was not permanently assigned to the vessel as| have just
defined it, he nevertheless can satisfy the first part of the test for seaman status if he performed a
substantial part of his work on the vessel or if he performed a significant part of hiswork on the
vessel with at least somedegree of regularity and continuity and his duties on the vessel were more

'Where the claimant's connection is with a "fleet" of vessels,
the term "fleet of vessels" should be substituted for the word
"vessel." In addition, the jury should be charged in the following
manner:

"A fleet of vessels is an identifiable group of vessels acting
together or under one control." Barrett v. Chevron, U.S.A., Inc.,
781 F.2d 1067 (5th Cir.1986).



than merely fortuitous and incidental. (For example, a person who comes aboard to perform an
isolated piece of work is not aseaman.) When aperson performs some of his duties on land—([or
in this case a platform]—and other of his duties on the vessel, you must consider the portion of his
dutiesthat he performed in each locationin connection with your determination asto whether or not
he performed a substantial or significant part of hiswork on the vessel, as compared to what he did
on land [on the platform]. In other words, in determining whether or not the plaintiff was a seaman
at the time of the accident, you must look at the nature and location of his work for the defendant
taken asawhole. If the plaintiff's regularly assigned duties required him to divide his work time
between vessel and land (or platform), you must determine his status as a seaman in the context of
his entire employment with his employer, , ot just his duties at the time he was injured.

(If plaintiff had a change in work assignment only.)

If, however, you find that the plaintiff's employment with was changed before the
accident, then you must determine whether the plaintiff was a seaman on the basis of his activities
in his new assignment. Under the law, a person may change his employment with the same
employer if hiswork duties or hiswork location are changed permanently.

If you find that the plaintiff was assigned permanently to the or that he performed
asubstantial part of hiswork onthe , Yyou must then determine whether the plaintiff'sduties
were such that he meets the second part of the test. The plaintiff meets the second part of the test
if he proves by a preponderance of the evidence that the job or duties he performed contributed to
the function of the vessel, the , or to the accomplishment of its mission or to its operation
or maintenance during its voyages or during its anchorage for its future trips. A person may
contribute to the function of the vessel or the accomplishment of its mission although he is not
engaged in actud navigation of the vessel.

Note

McDermott International, Inc. v. Wilander, 498 U.S. 337, 111 S.Ct. 807, 112 L .Ed.2d 866
(1991). See Southwest Marine, Inc. v. Byron Gizoni, 502 U.S. 81, 112 S.Ct. 486, 116 L.Ed.2d 405
(1991).

Barrett v. Chevron, U.SA., Inc., 781 F.2d 1067 (5th Cir.1986).

Offshore Co. v. Robison, 266 F.2d 769 (5th Cir.1959).

4.2
VESSELS

Y ou must determine whether the (name, or describe structure) was avessel. A
vessdl is a structure desgned or used in navigation for the transportation of passengers, cargo, or
equipment across navigable waters. In determining whether [the (the structure) ] is a

vessel, you may but need not consider whether it had the following features:

(1) Navigationd aids;



(2) A racked bow;

(3) Lifeboats or other lifesaving equipment;
(4) Bilge pumps,

(5) Crew quarters; or

(6) Coast Guard registration.

You may also consider the size of the [ (the structure) ], its ability to float, the
permanence of its attachment to the shore or the water bottom, and the fact of its movement, if any,
across navigable waters. However, the fact that the (structure) had any one of these featuresis not
conclusive. They are merely factors that you might wish to consider in determining whether the
[ (structure) ] was avessd.*

4.3

JONES ACT—UNSEAWORTHINESS—MAINTENANCE AND CURE—LOSS OF
SOCIETY (SEAMAN STATUS NOT CONTESTED)

The plaintiff, [a seamany], is asserting three separate claims against the defendant
in this case.

The plaintiff'sfirst claim, under afederal law known asthe Jones Act, isthat his employer,

, was negligent, and that 's negligence was a cause of hisinjuries. The plaintiff's

second claim isthat unseaworthiness of avessel caused hisinjury. The plaintiff'sthird claimisfor
Maintenance and Cure.

Y ou must consider each of theseclaims separately. The plaintiff isnot required to proveall
of these claims. Hemay recover if heprovesany one of them. However, hemay only recover those
damagesor benefitsthat thelaw providesfor the claimsthat he proves; he may not recover the same
damages or benefits more than once.

The plaintiff seeks damages for the loss of society with her husband, plaintiff

'See Southwest Marine, Inc. v. Byron Gizoni, 502 U.S. 81, 112
S.Ct. 486, 1l6 L.Ed.2d 405 (1991). The structures at issue,
regarding vessel status, were movable work platforms used in a ship
repair yard. The Supreme Court held that whether such structures
were vessels was a material fact issue in the summary Jjudgment
context. The structures were moved about within the repair yard by
tugboats. They had no power themselves, means of steering,
navigation lights, navigation aids, or living facilities.



4.4
JONES ACT—NEGLIGENCE

Under the Jones Act, the plaintiff must prove that his employer was negligent.
Negligenceisthe doing of an act that areasonably prudent person would not do, or thefailureto do
something that areasonably prudent personwould do, under the sameor similar circumstances. The
occurrence of an accident, standing aone, does not mean anyone's negligence caused the accident.

InaJones Act claim, theword "negligence” isgiven aliberal interpretation. Itincludesany
breach of duty that an employer owes to his employees who are seamen, induding the duty of
providing for the safety of the crew.

Under the Jones Act, if the employer's negligent act caused the plaintiff'sinjury*, in whole

'The spouse of an injured seaman probably cannot recover
damages for loss of consortium, either under the Jones Act or for
the unseaworthiness of the vessel. See Miles v. Apex Marine Corp.,

498 U.s. 19, 111 s.Cct. 317, 112 L.Ed.2d 275 (1990); Anglada v.
Tidewater, Inc., 752 F.Supp. 722 (E.D.La.1990). But see Rayborn v.
Zzapata Offshore Co.,  F.Supp. ___ , No. 90-0467, slip op.
(W.D.La. May 2, 1991); Verdin v. L & M Bo-Truc Rental, Inc., 1991
WL 87930 (E.D.La.1991). The Fifth Circuit has resolved the
conflict among the district courts and held that the spouse of an
injured seaman cannot recover for loss of consortium. Murray v.

Anthony J. Bertucci Constr. Co., Inc., 958 F.2d 127 (5th Cir.1992);
Michel v. Total Transp., Inc., 957 F.2d 186 (5th Cir.1992).

'The Supreme Court, in Consolidated Rail Corporation v.
Gottshall, 512 U.S. 532, 114 S.Ct. 2396, 129 L.Ed.2d 427 (1994),
held that a railroad, as part of its duty to provide its employees
with a safe place to work under FELA, has a duty to avoid
subjecting its workers to negligently inflicted emotional injury.
The Court ruled that "injury" as used in that statute may encompass
both physical and emotional injury. The Court further announced
that a worker within the zone of danger of physical impact will be
able to recover for emotional injury caused by fear of physical
injury to himself, but a worker outside the zone of danger will
not. Because FELA standards have been carried into the Jones Act,
this zone of danger standard applies to Jones Act claims as well as
FELA claims. Therefore, in Jones Act cases in which plaintiff sues
for purely emotional injury, without physical impact but within the
zone of danger which causes a fear of physical impact, it 1is
recommended by the Committee that the Jjury be instructed in a
manner consistent herewith. Whether a reasonable person under the



or in part, then you must find that the employer is liable under the Jones Act.

Negligence under the Jones Act may consist of afailure to comply with aduty required by
law. Employers of seamen have a duty to providetheir employees with areasonably safe placeto
work. If you find that the plaintiff was injured because the defendant failed to furnish him with a
reasonably safe placeto work, and that the plaintiff'sworking conditions could have been made safe
through the exercise of reasonable care, then you must find tha the defendant was negligent.

The fact that the defendant conducted its operations in a manner similar to that of other
companiesis not conclusive as to whether the defendant was negligent or not.

You must determine if the operation in question was reasonably safe under the
circumstances. Thefact that acertain practice has been continued for along period of time does not
necessarily mean that it is reasonably safe under all circumstances. A long accepted practice may
be an unsafe practice. However, apracticeisnot necessarily unsafe or unreasonable merely because
it injures someone.

A seaman'semployer islegally responsiblefor the negligence of one of hisemployeeswhile
that employee is acting within the course and scope of his job [employment].

If you find from apreponderance of the evidence that the defendant assigned the plantiff to
perform a task that the plaintiff was not adequately trained to perform, you must find that the
defendant was negligent.

4.5
UNSEAWORTHINESS

The plaintiff seeks damages for personal injury that he clams was caused by the
unseaworthiness of the defendant's vessel, the

A shipowner owesto every member of the crew employed onits vessel the absolute duty to
keep and maintain the ship, and all decks and passageways, appliances, gear, tools, parts and
equipment of the vessel in a seaworthy condition at all times.

A seaworthy vessd isone that is reasonably fit for itsintended use. The duty to provide a
seaworthy vessel is absolute because the owner may not delegate that duty to anyone. Liability for
an unseaworthy condition does not in any way depend upon negligence or fault or blame. If an
owner does not provide aseaworthy vessd—avessd that isreasonably fit for itsintended use—no
amount of care or prudence excuses the owner.

Theduty to provide aseaworthy vessel includesaduty to supply an adequate and competent
crew. A vessel may be unseaworthy even though it has a numerically adequate crew, if too few

circumstances would have had a fear of physical impact 1is a
question for the jury.



persons are assigned to a given task.

However, the owner of avessal isnot required to furnish an accident free ship. Heneed only
furnish avessal and its appurtenances that are reasonably fit for their intended use and a crew that
is reasonably adequate for their assigned tasks.

The shipowner isnot required to provide the best appliances and equipment, or the finest of
crews, on hisvessl. Heisonly required to provide gear that is reasonably proper and suitable for
itsintended use, and a crew that is reasonably adequate.

In summary, if you find that the owner of the vessel did not provide an adequate crew of
sufficient manpower to perform the tasks required, or if you find that the vessel was in any manner
unfitinaccordancewiththelaw as| havejust explainedit to you and that thiswas a proximate cause
of the injury, aterm | will explain to you, then you may find that the vessel was unseaworthy and
the shipowner liable, without considering any negligence on the part of the defendant or any of its
employees.

However, if you find that the owner had a capable crew and appliances and gear that were
safeand suitablefor their intended use, then the vessel was not unseaworthy and the defendant is not
liable to the plaintiff on the claim of unseaworthiness.

4.6
CAUSATION

Not every injury* that follows an accident necessarily results fromit. The accident must be
the cause of the injury.

In determining causation, a different rule applies to the Jones Act clam and to the
unseaworthiness daim.

Under the Jones Act, for both the employer's negligence and the plaintiff's contributory
negligence’ aninjury or damageisconsidered caused by an act or failureto act if theact or omission
brought about or actually caused the injury or damage, in whole or in part.

!See Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 114
S.Ct. 2396, 129 L.Ed.2d 427 (1994), regarding claims for purely
emotional injuries within the zone of danger of physical impact.
If a claim for purely emotional injuries is made, without physical
impact but within the zone of danger which causes a fear of
physical impact, then an instruction should be given consistent
with Gottshall. See also Pattern Instruction 4.4.

‘Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th
Cir.1997) (en banc).



In an unseaworthiness claim, the plaintiff must show, not merely that the unseaworthy
condition was acause of theinjury, but that such condition was aproximatecause of it. Thismeans
that the plaintiff must show that the conditionin question played asubstantid part [was asubstantial
factor] in bringing about or actually causing hisinjury, and that theinjury was either adirect result
or areasonably probable consequence of the condition.

4.7
CONTRIBUTORY NEGLIGENCE

The defendant contends that the plaintiff was negligent, and that the plaintiff's negligence
caused or contributed to causing hisinjury. Thisis the defense of contributory negligence. The
defendant has the burden of proving that the plaintiff was contributorily negligent. If the plaintiff
was guilty of contributory negligence tha contributed to hisinjury, he neverthe ess may recover.
However, the amount of his recovery will be reduced by the extent of his contributory negligence.

A seaman is obligated under the Jones Act to act with ordinary prudence under the
circumstances. The circumstances of a seaman's employment include not only hisreliance on his
employer to provideasafe work environment, but also his own experience, training and education.
In other words, under the Jones A ct aseaman hastheduty to exercisethat degree of carefor hisown
safety that a reasonable seaman would exercise in like circumstances.

If you find that the defendant was negligent (the vessel was unseaworthy), and that the
(negligence) (unseaworthiness) was a proximate (legal) cause of the plaintiff'sinjury, but you also
find that the accident was due partly to the contributory negligence of the plaintiff, then you must
determinethe percentagetheplaintiff'scontributory negligence contributed to theaccident. Y ouwill
provide this information by filling in the appropriate blanks in the special interrogatories. Do not
make any reduction in the amount of damages that you award to the plaintiff. | will reduce the
damagesthat you award by the percentage of contributory negligencethat you assign to the plaintiff.

4.8
DAMAGES

If you find that the defendant is liable, you must award the amount you find by a
preponderance of the evidence as full and just compensation for all of the plaintiff's damages. [If
thereis no issue of punitive damages for the jury, continue with this instruction. If there is, however,
then this instruction should be prefaced with: You also will be asked to determine if the Defendant
is liable for punitive damages, and, if so, you will be asked to fix the amount of those damages.
Because the method of determining punitive damages and compensatory damages differ, I will
instruct you separately on punitive damages. The instructions I now give you apply only to your
award, if any, of compensatory damages.] Compensatory damages are not allowed asapunishment
against aparty. Such damages cannot be based on speculation, for it isonly actual damages—what

'Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5th
Cir.1997) (en banc).



the law calls compensatory damages—that are recoverable. However, compensatory damages are
not restricted to actual loss of time or money; they include both the mental and physical aspects of
injury, tangible and intangible. They are an attempt to make the plaintiff whole, or to restore him
to the position he would have been in if the accident had not happened.

Y ou should consider the following elements of damages, to the extent you find that the
plaintiff has established such damages by a preponderance of the evidence: physical pain and
suffering including physical disability, impairment, and inconvenience, and the effect of the
plaintiff'sinjuries and inconvenience on the normal pursuitsand pleasures of life; mental anguish
and feelings of economic insecurity caused by disability; incomelossin the past; impairment of
earning capacity or ability inthefuture, including impairment inthenormal progressintheplaintiff's
earning capacity due to his physical condition; postmedical expenses; the reasonable value, not
exceeding actual cost to the plaintiff, of medical care that you find from the evidence will be
reasonably certain to be required in the future as a proximate result of the injury in question.

Some of these damages, such asmental or physical pain and suffering, are intangible things
about which no evidence of valueisrequired. 1nawarding these damages, you are not determining
value, but you should award an amount that will fairly compensate the plaintiff for hisinjuries.

Any award you make to the plaintiff is not subject to income tax; neither the state nor the
federal government will tax it. Therefore, you should determine the amount that plaintiff isentitled
to receve without considering the effect of taxes upon it.

4.9
LOSS OF SOCIETY
In addition to the damages that the plaintiff demands, plaintiff seeks
damagesfor loss of society with her husband, , which shedaimsshehassuffered asaresult

of his accident.

The spouse of an injured person may recover damages for loss of society if she provesby a
preponderance of the evidence that she has suffered loss of society with her husband and that that
loss of society was caused by injuries to her husband that are attributable to the fault of the
defendant.!

'The spouse of an injured seaman probably cannot recover
damages for loss of consortium, either under the Jones Act or for
the unseaworthiness of the vessel. See Miles v. Apex Marine Corp.,
498 U.s. 19, 111 s.ct. 317, 112 L.Ed.2d 275 (1990); Anglada v.
Tidewater, Inc., 752 F.Supp. 722 (E.D.La.1990). But see Rayborn v.
Zapata Offshore Co., = F.Supp. _ , No. 90-0467, slip op.
(W.D.La. May 2, 1991); Verdin v. L & M Bo-Truc Rental, Inc., 1991
WL 87930 (E.D.La.1991). The Fifth Circuit has resolved the
conflict among the district courts and held that the spouse of an
injured seaman cannot recover for loss of consortium. Murray v.
Anthony J. Bertucci Constr. Co., Inc., 958 F.2d 127 (5th Cir.1992);
Michel v. Total Transp., Inc., 957 F.2d 186 (5th Cir.1992).



L ossof society coversonly thelossof love, affection, care, attention, comfort, protection and
sexual relations the spouse has experienced. It does not include loss of support or loss of income
that the spouse sustains. And it does not include grief or mental anguish.

Therefore, if youfind by apreponderance of the evidencethat plaintiff sufferedloss
of society with her husband, asaresult of injuries caused by the fault of the defendant, you
may award her damages for loss of society. If, on the other hand, you find from a preponderance
of the evidence that plaintiff did not sustain loss of society with her husband as
aresult of injuries attributable to the fault of the defendant, then you may not award her damages
for loss of society.

Y ou may not award damagesfor any injury or condition from which the plaintiffs may have
suffered, or may now be suffering, unlessit has been proved by apreponderance of theevidencethat
the accident proximately or directly caused such injury or condition.

4.10
PUNITIVE DAMAGES

1. Under General Maritime Law

Y ou may but are not required to award punitive damages against a defendant who has acted
willfully and wantonly. Thepurposeof an award of punitive damagesisto punish the defendant and
to deter him and others from acting as he did.*

A person acts willfully or wantonly if he acts in reckless or callous disregard of, or with
indifferenceto, therightsof the plantiff. An actor isindifferent to therights of another, regardless

of the actor's state of mind, when he proceedsin disregard of ahigh and excessive degree of danger
that is known to him or was apparent to a reasonable person in his position.?

2. Unseaworthiness
Y ou may, but are not required to, award punitive damages if you find that the shipowner,

, wantonly or willfully failed to provide the plaintiff with a seaworthy vessel, and that
failure was a proximate cause of the plaintiff'sinjuries.

'On the general subject of punitive damages and the guidelines
to be considered in fashioning jury charges, see Pacific Mutual
Life Insurance Co. v. Haslip, 499 U.s. 1, 111 Ss.Ct. 1032, 113
L.Ed.2d 1 (1991).

Prosser and Keeton on Torts, Fifth Edition, Sec. 34, p. 213,
West Publishing Company, 1984.



4.11

MAINTENANCE AND CURE (APPENDED TO JONES ACT—UNSEAWORTHINESS
CLAIMS)

The plaintiff's third claim is that, as a seaman, he is entitled to recover Maintenance and
Cure. This claim is separate and independent from both the Jones Act and the unseaworthiness
claimsof the plaintiff. Y ou must decide this claim separately from your determination of his Jones
Act and unseaworthiness claims.

Maintenance and Cureisaseaman'sremedy. [If you determinethat plaintiff wasaseaman,
you then must determineif heisentitled to maintenance and cure.] [Plaintiff isaseaman; thusyou
must determine whether he is entitled to maintenance and cure]

Maintenance and cure provides a seaman, who is disabled by injury or illness while in the
service of the ship, medical care and treatment, and the means of maintaining himself, while
recuperating.

A seaman is entitled to maintenance and cure even though he was not injured as aresult of
any negligence on the part of hisemployer or any unseaworthy condition of the vessel. To recover
maintenance and cure, the plaintiff need only show that he suffered injury or iliness while in the
service of the vessel on which he was employed as a seaman, without willful misbehavior on his
part. Theinjury or illness need not be work related, it need only occur while the seaman isin the
service of the ship. And maintenance and cure may not be reduced because of any negligence on
the part of the seaman.

The "cure" to which a seaman may be entitled includes the cost of medical attention,
including the services of physicians and nurses aswel asthe cost of hospitalization, medicinesand
medical apparatus. However, the employer does not have a duty to provide cure for any period of
time during which a seaman is hospitalized at the employer's expense.

Maintenance is the cos of food and lodging, and transportation to and from a medical
facility. A seamanisnot entitled to maintenancefor that period of timethat heisan inpatient in any
hospital, because the cure provided by the employer through hospitalization includes the food and
lodging of the seaman.

A seaman isentitled to receive maintenance and curefrom the date he leavesthevessel until
he reaches the point of what is called "maximum cure." Maximum cure is the point at which no
further improvement in the seaman's medical condition isreasonably expected. Thus, if it appears
that a seaman's condition is incurable, or that the treatment will only relieve pain but will not
improve a seaman's physical condition, he has reached maximum cure. The obligation to provide
maintenance and cure usually ends when qualified medical opinion isto the effect that maximum
possible cure has been accomplished.

If you decide that theplaintiff isentitled to maintenance and cure, you must determine when
theemployer'sobligation to pay maintenance began, and whenit ends. Onefactor you may consider
in determining when the period endsisthe date when the seaman resumed hisemployment, if hedid
so. However, if the evidence supportsafinding that economic necessity forced the seamanto return



to work prior to reaching maximum cure, you may take that finding into consideraion in
determining when the period for maintenance and cure ends.

If you find that the plaintiff is entitled to an award of damages under either the Jones Act or
unseaworthinessclaims, and if you award him either |ost wages or medical expenses, then you may
not award him maintenance and cure for the same period of time. That is because the plaintiff may
not recover twice for the sameloss of wages or medical expenses. However, the plaintiff may also
be entitled to an award of damages for failure to pay maintenance and cure when it was due.*

A shipowner who hasreceived aclaim for maintenanceand cureisentitled toinvestigate the
claim. However, if after investigating the claim, the shipowner unreasonably rejects the claim for
maintenanceand cure, heisliablefor both the mai ntenance and cure payments he should have made,
and any compensatory damages caused by his unreasonablefailureto pay. Compensatory damages
may include any aggravation of the plaintiff's condition because of the failure to provide
maintenance and cure.

Thus, you may award compensatory damages because the shipowner failed to provide
maintenance and cure if you find by a preponderance of the evidence that:

1. The plaintiff was entitled to maintenance and cure;
2. It was not provided;

3. The defendant acted unreasonably in failing to provide maintenance and cure; and

'The existence and extent of the double recovery problem will
vary from case to case. Avoidance of double recovery will require
careful screening of the evidence and a jury charge tailored in
each case to fit the evidence presented.

For example, if the value of the food and/or lodging supplied to
the seaman by the vessel owner is included in the wage base from
which loss of earnings is calculated, then those items must not
again be awarded as maintenance.

Likewise, 1f a jury awards loss of earnings from date of injury to
some date which is subsequent to the end of the voyage, then those
same earnings can't again be awarded as part of maintenance
recovery pursuant to the ship owner's obligation to provide wages
till the end of the voyage.

See Colburn v. Bunge Towing, Inc., et al., 883 F.2d 372 (5th
Cir.1989).



4. The failure to provide the maintenance and cure resulted in some injury to the plaintiff.

If you also find that the shipowner's failure to pay maintenance and cure was not only
unreasonable, but was willful, that is, with the deliberate intent to do so, you may also award the
plaintiff attorney'sfees. However, you should not award attorney's fees unless the shipowner acted
willfully in disregard of the seaman's claim for maintenanceand cure. The plaintiff may not recover
attorney'sfeesfor the prosecution of theJonesAct or unseaworthinessclaims. Thus, you may award
only those attorney's fees plaintiff incurred in pursuing the maintenance and cure claim and only if
you find that the shipowner acted willfully in failing to pay maintenance and cure®

The plaintiff may not recover attorney's fees for the prosecution of the Jones Act or
unseaworthiness claims. Y ou may award attorney's fees only if you find that the shipowner acted
arbitrarily or with callous disregard, in failing to pay maintenance and cure.

4.12
LOSS OF FUTURE EARNINGS (REPLACEMENT FOR CULVER II)!

If you find that the plaintiff is entitled to an award of damages for loss of future earnings,
there are two particular factors you must consider. First, you should consider loss after income
taxes; that is, you should determinethe actud or netincomethat plaintiff haslost or will lose, taking
into consideration that any past or future earnings would be subject to income taxes. You must
award the plaintiff only hisnet earnings after tax. Thisis so because any award you may make here
is not subject to income tax. The federal or state government will not tax any amount which you
award on this basis

Second, an amount to cover afuture loss of earnings is more valuableto the plaintiff if he
received the amount today than if he received the same amount in the future. Therefore, if you
decide to award plaintiff an amount for lost future earnings, you must discount it to present value
by considering what return would be realized on arelatively risk free investment.

4.13

SECTION 905(B) LONGSHORE AND HARBOR WORKER'S COMPENSATION ACT
CLAIM

‘Morales v. Garijak, Inc., 829 F.2d 1355 (5th Cir.1987).

‘Guevara v. Maritime Overseas Corp., 59 F.3d 1496 (5th Cir.
1995), held punitive damages are not awardable even for willful
failure to pay maintenance and cure.

'See M onessen Southwestern Railway Co. v. Morgan, 486 U.S. 330, 108 S.Ct. 1837, 100 L.Ed.2d
349 (1988).



Introduction

Note: A maritimeworker who is aseaman has the Jones Act remedy against his employer,
and an unseaworthiness claim against the operator of the vessel asto which heisaseaman, whether
the vessel operator is his employer or not. A maritime worker who is not a ssaman may claim
LHWCA benefits from his employer, and may bring a negligence action [33 U.S.C. Sec. 905(b) ]
against the operator of the vessel on which heisworking (and, in some cases, against hisemployer,
if his employer is operating the vessel). The standards for liability under the Jones Act and
unseaworthiness differ from those for liability under Section 905(b). The United States Supreme
Court has said that the categories of maritime worker—seaman and non-seaman—are mutually
exclusive,* and the U.S. Fifth Circuit Court of Appeals hasruled that if aworker is covered by the
LHWCA, hecannot qualify for seamanstatus.” TheU.S. Ninth Circuit Court of Appeal shasreached
the opposite conclusion, holding that the initial inquiry is whether the worker is a seaman, and the
U.S. Supreme Court granted writsin the Ninth Circuit case. The Supreme Court affirmed theNinth
Circuitand, indoing so, impliedly overruled the Fifth Circuit ruling, whichisnow of doubtful value.
Seaman status and LHWCA status are mutually exclusive, requiring independent determinations,
asthe facts of the case may require. A maritime worker islimited to LHWCA remediesonly if no
genuine issue of fact exists as to whether the worker was a seaman under the Jones Act.?

LHWCA STATUS

A worker iscovered by the LHWCA if heisengaged in maritime employment andisinjured
at a place within the coverage of the act. These are two separate requirements.

A worker is engaged in maritime employment if:

(1) heisinjured on actud navigablewatersin the course of hisemployment onthosewaters,*
or

(2) heisinjured while engaged in an essential part of the loading or unloading process of a

'McDermott International, Inc. v. Wilander, 498 U.S. 337, 111
S.Ct. 807, 112 L.Ed.2d 866 (1991).

‘Pizzitolo v. Electro-Coal Transfer Corp., 812 F.2d 977 (5th
Cir.1987).

’Southwest Marine, Inc. v. Byron Gizoni, 502 U.S. 81, 112
S.Ct. 486, 116 L.Ed.2d 405 (1991); See Gizoni v. Southwest Marine,
Inc., 909 F.2d 385 (9th Cir.1990).

‘Director v. Perini North River Associates, 459 U.S. 297, 103
S.Ct. 634, 74 L.Ed.2d 465 (1983).



vessel

Note: A specid chargemay be appropriateif reasonable minds could concludethat the plaintiff was
engaged in the activities described in 33 USC Sec. 902(3)(A)—(H).°

A place is within the coverage of the act if it is either actual navigable waters, an area
adjoining actual navigablewaters, or an areaad] oining an areaad] oining actual navigablewatersand
customarily used by an employer in loading, unloading, building or repairing of a vessd.’

Note: A special charge may be appropriate if reasonable minds could conclude that the plaintiff's
employment fit within 33 USC Sec. 903(d).®

SECTION 905(b) NEGLIGENCE CHARGE

If you find that the plaintiff, , was covered by the LHWCA at thetime of hisinjury,
then you must determine whether plaintiff'sinjury was caused by the negligence of the defendant,
the operator of the vessd . The defendant does not owe plaintiff the duty to provide a

seaworthy vessel; the defendant isliable only if he was guilty of negligence which was the legal
cause of the plaintiff'sinjury.

Negligence is the failure to exercise reasonable care under the circumstances. A vessel
operator such as defendant must exercise reasonable care before the plaintiff's employer, a (here,
insert "stevedore,” or the other type of maritime employment in which the plaintiff's employer was
engaged on the vessel) began its operations on the vessel. This means that the defendant must use
reasonabl e careto havethevessel and itsequipment in such condition that an expert and experienced

°Chesapeake and Ohio Ry. Co. v. Schwalb, 493 U.S. 40, 110
S.Ct. 381, 107 L.Ed.2d 278 (1989), and cases cited therein.

‘These subsections exclude from the definition of maritime
workers certain clerical, recreational, marina and aquaculture
workers, employees of suppliers or vendors, suppliers or
transporters temporarily doing business on a covered premise and
not engaged in work normally performed by the employer, masters or
members of the crew of a vessel, and certain persons employed to
build, load, unload or repair certain vessels.

33 U.S.C. § 903.

®The cited section excludes from coverage certain employees
injured while working in certain areas of a facility engaged
exclusively in building, repairing or dismantling certain small
vessels, unless the facility receives Federal maritime subsidies or
the employee is not covered by a state worker compensation law.



(here, insert "stevedore,” or the other type of maritime employment in which the plaintiff'semployer
was engaged on the vessel) would be able, by the exercise of reasonable care, to carry on its work
on the vessel with reasonable safety to persons and property. This means that the defendant must
warn the plaintiff's employer of a hazard on the ship, or a hazard with respect to the ship's
equipment, if:

The defendant knew about the hazard, or should have discovered it in the exercise of
reasonable care, and

The hazard was one which was likely to be encountered by the plaintiff's employer in the
course of his operationsin connection with the defendant's vessel, and

The hazard was one which the plaintiff's employer did not know about, and which would not
be obvious to or anticipated by a reasonably competent (stevedore, or other designated
maritimeemployer) inthe performance of hiswork. Evenif the hazard was one about which
the plaintiff's employer knew, or which would be obvious or anticipated by a reasonably
competent (here, insert "stevedore” or the other type of maritime employment in which the
plaintiff'semployer wasengaged on the vessel), the defendant must exercisereasonable care
to avoid the harm to plaintiff if the hazard was one which defendant knew or should have
known the plaintiff's employer would not or could not correct and the plaintiff could not or
would not avoid.’

The standard of care which a vessel operator owes to the plaintiff after the plaintiff's
employer began its operations on the vessel is different.

If, after the plaintiff's employer began operations on the vessd, the defendant actively
involved itself inthose operations, itisliableif it failed to exercise reasonable care in doing so, and

°This sentence does not appear in the Scindia decision (see
footnote 10, ©post) but appears warranted from a number of
subsequent lower court decisions. See, e.g., Pluyer v. Mitsui
O0.S.K. Lines, Ltd., 664 F.2d 1243 (5th Cir.1982); Griffith wv.
Wheeling-Pittsburgh Steel Corp., 657 F.2d 25 (3d Cir.1981); Harris
v. Reederei, 657 F.2d 53 (4th Cir.1981); Moore v. M.P. Howlett,
Inc., 704 F.2d 39 (2d Cir.1983). The language selected should not
conflict with the rule that the shipowner has no duty to anticipate
the negligence of the stevedore. See, e.g., Polizzi v. M/V
Zephyros II Monrovia, 860 F.2d 147 (5th Cir.1988). The Supreme
Court has held, for example, that the exercise of reasonable care
does not require the ship-owner to supervise the ongoing operations
of the loading stevedore (or other stevedores who handle the cargo
before its arrival in port) or to inspect the completed stow.
Howlett v. Birkdale Shipping Co., S.A., 512 U.S. 92, 114 S.Ct.
2057, 129 L.Ed.2d 78 (1994), on remand, 1995 WL 27104
(E.D.Pa.1995). In Howlett, the Supreme Court dealt with the
turnover duty to warn of latent defects in the cargo stow and cargo
area, and held that the duty is a narrow one.



such failure wasthe cause of plaintiff'sinjuries.

If, after the plaintiff's employer began operations on the vessd, the defendant maintained
control over equipment or over an area of the vessel on which the plaintiff could reasonably have
been expected to gointheperformance of hisduties, the defendant must usereasonable caretoavoid
exposing the plaintiff to harm from the hazards the plaintiff reasonably could have been expected
to encounter from such equipment or in such area.

If, after the plaintiff'semployer began its operationson the vessel, the defendant learned that
an apparently dangerous condition existed (including acondition which existed beforethe plaintiff's
employer began its operations) or has developed in the course of those operations, the defendant
vessel owner must use reasonable careto intervene to protect the plaintiff against injury from that
condition only if the plaintiff's employer's judgment in continuing to work in the face of such a
condition was so obviously improvident that the defendant should have known that the condition
created an unreasonable risk of harm to the plaintiff. In determining whether the plaintiff's
employer'sjudgment is" so obvioudy improvident" that the defendant should have intervened, you
may consider that the plaintiff's employer has the primary duty to provide a safe place to work for
plaintiff and its other employees, and that the defendant ordinarily must justifiably rely upon the
plaintiff's employer to provide his employees with areasonably safe placeto work. In determining
whether the defendant justifiably relied upon the decision of the plaintiff'semployer to continue the
work despite the condition, you should consider the expertise of the plaintiff's employer, the
expertiseof thedefendant, and any other factorswhich would tend to establish whether the defendant
was negligent in failing to intervene into the operations of the plaintiff's employer.*

PATTERN JURY INSTRUCTIONS
RAILROAD EMPLOYEES
5. RAILROAD EMPLOYEES
5.1
FEDERAL EMPLOYERS LIABILITY ACT (45 U.S.C. SECTION 51 ET SEQ.)

The plaintiff is making a claim under the Federal Employers Liability Act. To win, the
plaintiff must prove each of the following elements by a preponderance of the evidence:

1. That at the time of the plaintiff's injury®, he (she) was an employee of the defendant

%Scindia Steam Navigation Co. v. De Los Santos, 451 U.S. 156,
101 s.Ct. 1614, 68 L.Ed.2d 1 (1981); Randolph et al. v. Laeisz,
896 F.2d 964 (5th Cir.1990).

'The Supreme Court, in Consolidated Rail Corporation v.
Gottshall, 512 U.S. 532, 114 S.Ct. 2396, 129 L.Ed.2d 427 (1994),
held that a railroad, as part of its duty to provide its employees
with a safe place to work under FELA, has a duty to avoid



performing dutiesin the course of his (her) employment;

2. That the defendant was at such time acommon carrier by railroad, engaged in interstate
COMmMmerce;

3. That the defendant was "negligent”; and
4. That defendant's negligence was a "legal cause" of damage sustained by the plaintiff.

Theplaintiff claimsthat the defendant was negligent because [describe the specific act(s) or
omission(s) asserted as negligence on the part of the defendant |.

Negligenceisthefailure to use reasonable care. Reasonable careisthat degreeof care that
areasonably careful person would use under like circumstances. Negligence may consist either in
doing something that a reasonably careful person would not do under like circumstances, or in
failing to do something that a reasonably careful person would do under like circumstances.

Negligenceisalegal cause of damageif it played any part, no matter how small, in bringing
about or actually causing theinjury or damage. If you find that the defendant was negligent and that
the defendant’s negligence contributed in any way toward any injury or damage suffered by the
plaintiff, you must find that such injury or damage was legally caused by the defendant's act or
omission. Negligence may bealegal cause of damage even though it operates in combinationwith
the act of another, or some natural cause, or some other cause, if the negligence played any part, no
matter how small, in causing the damage.

If the plaintiff does not establish his claim by a preponderance of the evidence, your verdict
must be for the defendant. If, however, plaintiff does establish hisclaim by a preponderance of the
evidence, then you must consder the defenseraised by the defendant.

The defendant contendsthat the plaintiff was negligent and that such negligence wasalegal
cause of the plaintiff's injury. The defendant bears the burden of proving that the plantiff was
negligent. The defendant must establish:

subjecting its workers to negligently inflicted emotional injury.
The Court ruled that "injury" as used in that statute may encompass
both physical and emotional injury. The Court further announced
that a worker within the zone of danger of physical impact will be
able to recover for emotional injury caused by fear of physical
injury to himself, but a worker outside the zone of danger will
not. Therefore, in cases 1in which plaintiff sues for purely
emotional injury, without physical impact but within the zone of
danger which causes a fear of physical impact, it is recommended by
the Committee that the jury be instructed in a manner consistent
herewith. Whether a reasonable person under the circumstances
would have had a fear of physical impact is a question for the

jury.



1. That the plaintiff was also negligent; and
2. That such negligence was alegal cause of the plaintiff's own damage.

If you find that the defendant was negligent and that the plaintiff was negligent, then the
plaintiff will not be barred from recovery, but his recovery will be reduced. Let me give you an
example: If you find that the accident was due partly to the fault of the plaintiff, that the plaintiff's
own negligence was, for example, 10% responsible for the damage, then you must fill in that
percentage as your finding on the special verdict form that | will explain to you. Y our finding that
the plaintiff was negligent does not prevent him from recovering; | will merely reducethe plaintiff's
total damages by the percentagethat you insert. Of course, by using the number 10% as an example,
| do not mean to suggest any specific figureto you. If you find that the plaintiff was negligent, you
might find any amount between 1% and 99%.

5.2
FEDERAL SAFETY APPLIANCE ACT (45 U.S.C. SECTION 1 ET SEQ.)

The plaintiff's claim is based upon the Federal Safety Appliance Act. Specificaly, plaintiff
clamsthat [describe the specific act(s) or omission(s) asserted as a violation of the Act by the
defendant |.

The relevant provision of the Federal Safety Appliances Act is:

[Quote the relevant provision of the Act, 45 U.S.C. § 1 et seq. |

If you find from a preponderance of the evidence that the defendant violated this provision
of the Federal Safety Appliance Act and that the violation played any part, no matter how small, in
bringing about or actually causinginjury to the plaintiff, then the plaintiff isentitled to recover from
the defendant such damagesyoudeterminetheplantiff actually sustained asaresult of theviolation.
The defendant is liable for the damages caused by the violation, although the defendant was not
negligent.

The negligence of the plaintiff is not a defense and does not reduce the recovery by the
plaintiff for any damages caused by any violation of the Federal Safety Appliance Act.

[Enumerate recoverable elements of damage with explanation, as appropriate, of the terms
used in describing each element. |

PATTERN JURY INSTRUCTIONS
ANTITRUST
6. ANTITRUST
6.1

SHERMAN ACT (SECTION 1—PER SE VIOLATION)



CONSPIRACY TO FIX PRICES (INCLUDES ALTERNATIVE "RULE OF REASON"
INSTRUCTION)

The plaintiff clams that the defendant violated the anti-trust laws.

[ The purposes of the anti-trust laws are to preserve and advance the system of free and open
competition, and to secure to everyone an equal opportunity to engage in business, trade, and
commerce. This policy is the primary feature of the private free enterprise system. The law
promotes the concept that free competition produces the best allocation of economic resources
However, it recognizes that in the natural operation of the economic system, some competitors are
going to lose business while others prosper. An act becomes unlawful only when it constitutes an
unreasonabl e restraint on interstate commerce.]

To establish his claim the plaintiff must prove the following elements by a preponderance
of the evidence:

1. That there was a combination or conspiracy between the defendants to fix the price of

2. That the combination or conspiracy constituted an unreasonable restraint on interstate
commerce as | will defineit;

3. That the restraint involved a substantial amount of such commerce; and

4. That the plaintiff suffered injury in his business or property as a proximate result of the
alleged combination or conspiracy.

A combination or conspiracy isformed when two or more persons knowingly join together
to accomplish someunlawful purposeby joint action. A personactsknowingly if heactsvoluntarily
and intentionally, and not by mistake or accident. The essence of a conspiracy is an agreement
between two or more personsto violate or disregard the law. Thisdoes not mean that the members
of an alleged conspiracy must enter into any [express or] forma agreement. The required
combination or conspiracy may be established by showing that the defendant(s) knowingly cameto
acommon and mutual understanding to accomplish or attempt to accomplish an unlawful purpose.
A conspiracy cannot be formed unless at least two separate persons or corporations reach an
agreement or understanding. A single corporation cannot agree, combine or conspire with itsown
officers or employees.

[However, one corporation can combine or conspire with another corporation if the two
operate as separate entities. Affiliated parent-subsidiary corporations do not lose their separate
existences merely because they are affiliated. On the other hand, no combination or conspiracy is
possi ble between corporations that are commonly owned and controlled and that regularly conduct
their business affairsin such a manner that they constitute, in effect, a single business entity. You
must determine whether the defendants constituted separate and distinct corporate entities or a
single, integrated business enterprise.]

Meresimilarity of conduct among various persons, and thefact that they may have associated
with each other, and may haveassembled together and discussed common aimsand interests, do not



necessarily establish proof of the existence of a conspiracy. Likewise, a mere similarity of
competitive business practices of the defendant(s) and others, or thefact that they may have charged
identical pricesfor the same goods and services, do not necessarily establish a conspiracy because
such practices may be congstent with ordinary competitive behavior in a free and open market.

Asto the second element, the plaintiff must prove that the alleged conspiracy resulted inan
unreasonable restraint on interstate commerce. A conspiracy to fix prices in interstate trade or
commerceis, in and of itself, an unreasonable restraint of trade. Itisimmaterial whether the prices
agreed to be fixed were reasonable or unreasonable. A price fixing conspiracy may consist of any
agreement or arrangement or understanding between two or more competitors, knowingly made, to
sell at auniform price, or to raise, lower or stabilize prices. Thereisa price fixing conspiracy and
an unreasonabl e restraint on interstate commerce in violation of the anti-trust laws if (1) thereisa
common plan or understanding, (2) knowingly made, or arranged, or entered into, (3) between two
or more competitors, (4) who are engaged in interstate trade or commerce, (5) to adopt or follow or
adhereto any price formulathat resultsinraising, or lowering, or maintaining at fixed levels prices
charged for goods or services sold in interstate trade or commerce.

(Alternative "Rule of Reason™ Instruction)

[I have instructed you on price fixing and have instructed you that price fixing is
unreasonablein and of itself. However, thereisan exception to thisrule. If you find that this case
involves an industry in which restraints on competition are essential if the industry's product (or
service) is to be available at al, or, if you find that this case does not involve a price fixing
agreement, then the question of whether the all eged conspiracy constituted an unreasonabl erestraint
on interstate commerce must then be determined on the basisof full consideration of all of the facts
and circumstances disclosed by the evidence, including the nature of the particular industry or the
product or service involved, the market areainvolved, any facts that you find to be peculiar to that
industry, product, service, or market area, the nature of the alleged restraint and its effect, actual or
probable, and the history of the circumstances surrounding the alleged restrant and the reasons for
adopting the particular practicethat is alleged to constitutetherestraint. 1nsum, the reasonableness
of aredraint isjudged by itsgenerd effect on the market, not by the circumstances of a particular
application. An individual business decision that is negligent or based on insufficient facts or
illogical conclusionsis not a basis for antitrust liability.]

The third element requires the plaintiff to prove as a part of its claim that the aleged
combination or conspiracy constituted a restraint on interstate commerce involving a substantial
amount of such commerce. The term "interstate commerce” refers to busness transacted across
State lines or between persons having ther residences or businesses in different States. It differs
from intrastate commerce, which is business done within asingle State. There can be no violation
of the antitrust law unless you find that the challenged activities of the defendants have actudly
occurred in interstate commerce or, if only done within one State, that such activity constituted a
restraint on interstate commerce involving a not insubstantial amount of such commerce. The
plaintiff isnot required to show that the disputed transactions were interstate transactionsin and of
themselves, if the plaintiff shows that such transactions have affected interstate commerce in a
substantial way.

The fourth element that the plaintiff must establish as a part of its claim is that it suffered
injury initsbusiness or property as aproximate result of the alleged combination or conspiracy. In



the course of norma, lawful competition, some businesses may suffer economic losses or even go
out of business. The anti-trust laws are violated only when unlawful competitive practices cause
sucheconomiclosses. Aninjury toabusinessisthe™proximateresult” of ananti-trust violation only
whentheact or transaction constituting theviol ation directly and in natural and continuous sequence
produces, or contributes substantially to producing, the injury. In other words, the defendant's
alleged violation of the anti-trust laws must be a direct, substantial and identifiable cause of the
injury that plaintiff claimsto have suffered. Proof of an antitrust violation does not necessarily mean
the plaintiff was damaged. Proof of an antitrust violation and antitrust injury must be shown
independently. A plaintiff canrecover only if thelossstemsfrom areductionin competition because
of thedefendant's(s) behavior. Thereisno antitrust injury unlessthat behavior reduced competition,
even if the behavior violated the antitrust law at issue.*

In considering the evidence as to the conspiracy charged, you must first determine whether
or not the conspiracy existed. If you conclude that the conspiracy did exist, you should next
determine whether or not the defendant(s) was (were) a knowing member of the conspiracy.

If it appears from a preponderance of the evidence that the conspiracy was knowingly
formed, and that the defendant(s) knowingly became a member of the conspiracy, then the plaintiff
is entitled to the verdict. The ultimate success or failure of the conspiracy is immaterial, if the
plaintiff sustained some damage as aresult of the conspiracy.

If you find that the plaintiff is entitled to averdict, the law providesthat the plaintiff isto be
fairly compensated for all damage, if any, to hisbusiness and property, that was proximatey caused
by the defendant'sviolation of the antitrust laws. In arriving at theamount of the award, you should
include any damagesthe plaintiff suffered because of any profits helost asaproximate result of the
violation by the defendant(s) of the antitrust laws.

If you should find from a preponderance of the evidence that the defendant'sillegal conduct
proximatdy caused damagetothe plaintiff'sbusiness and property, such asaloss of profits, thenthe
fact that the precise amount of the plaintiff's damages may be difficult to ascertain should not affect
the plaintiff's recovery.

'A private plaintiff bringing an action under the antitrust
laws must show an "antitrust injury,"™ i.e., he must show not only
that he was injured by the defendant's anticompetitive conduct, but
must also show that his injury was caused "by reason of" that which
made the conduct anticompetitive. In Atlantic Richfield Co. v. USA
Petroleum Co., 495 U.S. 328, 110 S.Ct. 1884, 109 L.Ed.2d 333
(1990), defendant engaged in an allegedly illegal vertical price
fixing scheme that fixed maximum prices. The Court rejected
plaintiff's claim because there was no "antitrust injury," i.e.,
injury to competition. "When prices are not predatory, any losses
flowing from them cannot be said to stem from an anticompetitive
aspect of the defendant's conduct.”" (495 U.S. at 340, 110 S.Ct. at
1892). See also, Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429
Uu.s. 477, 97 s.Ct. 690, 50 L.Ed.2d 701 (1977), and the cases cited
in Atlantic Richfield Co. v. USA Petroleum Co., supra.



However, you may not award the plaintiff purely speculative damages. Y ou may includean
allowancefor lost profitsin the damagesyou award if thereis some reasonablebasisin the evidence
for finding that the plaintiff hasin fact suffered alossof profits, eventhough the amount of such loss
isdifficult to calculate.

In arriving at the amount of any lost profits the plaintiff sustained, you may consder all
evidence in the case bearing upon the issue, including the plaintiff's past earnings in the business.

6.2
(SECTION 1—PER SE VIOLATION)
TYING AGREEMENT—DEFENSE OF JUSTIFICATION

[Note: Tying agreements are highly fact-specific. This suggested charge is a sample of a
common tying arrangement.]

The plaintiff claims that the defendant violated the anti-trust laws of the United States.!

Theplaintiff claimsthat the defendant viol ated antitrust lawsby using a“tying" arrangement
in its business with the plaintiff.

A tying arrangement is an agreement by one party to sell aproduct or service (known asthe
"tying" product) but only on the condition that the buyer also purchases adifferent product (known
asthe "tied" product) from the seller. To establish his claim, the plaintiff must prove each of the
following five elements by a preponderance of the evidence:

Thefirst elementisthat _ (the "tying" product) and __ (the"tied" product) are separate
and distinct products, and not simply two components of one product.

(Sample)

The plaintiff claimsthat the franchise and the method of doing business that
it represents, including the right to use the defendant's licensed trademark, is the
"tying" product. The plaintiff also clams that the merchandise and other items
manufactured or sold by the defendant constitute the second or "tied" products.

The defendant contends that its franchise agreement with the plaintiff was
merely a system for distributing its trademarked products, that the sale of
trademarked products wasthe primary purpose of the business to be operated under
the franchise, and that the franchise or license agreement did not itself constitute a
"product” that can be separated or distinguished from the distribution and sale of the
trademarked goods.

'The judge may want to insert here the paragraph accompanying
footnote 1 in Section 6.1.



A franchiseor licensing agreement may be aseparateproduct or "tying" item.
Y ou must determine whether the franchise or licensing agreement in this case was
such a separate "tying" product.

The second element of the plaintiff'sclaimisthat therewasacontract or agreement inwhich
thedefendant agreedto sell _ the"tying" product, on the condition tha the plaintiff al so purchase
___the"tied" product.

Thethird elementisthat _ had sufficient economic power or significant market leverage
inthe[describe rel evant geographic or product market] to restrain free competition in the market for
[the tying product ].

(Sample)

Theexistenceof aregistered trademark inassociationwiththealleged "tying"
product gives riseto a presumption that the product does possess economic power
or significant market leverage because, under the trademark laws, no one else may
sell the goods bearing that trademark without permission of the owner of the mark.

However, the defendant contends that notwithstanding the presumption of
economic power, the trademark did not in fact enjoy any economic power or
significant market leverage in the [describe relevant geographic or product market
] enabling themto usethetrademark as an effective means of restraining competition
in the market for the "tied" products. To overcome the presumption favoring the
plaintiff on thisissue, the defendant must prove its contention by a preponderance
of the evidence.

The fourth element of the plaintiff's claim is that the alleged tying arrangement foreclosed
a "substantial volume of commerce.” In deciding this question, you must look to the total dollar
volume of salesininterstate commerce by the defendant to the plaintiff of the products, if any, that
you find to have been tied to [the tying product ].

Thefifth element of plaintiff's daim isthat it suffered injury to its business or property as
a proximate result of the defendant's making an illegal "tying" agreement. The injury must have
been a direct and natura consequence of theillegd "tying" arrangement.

If you find that the plaintiff has established each of thesefive elements of itsanti-trust claim,
your verdict must befor the plaintiff, unlessyou find that the defendant has proved a defense to the
plaintiff's claim by a preponderance of the evidence. The defense the defendant claims is
justification.

(Sample)

There may be a legitimate justification for an otherwise illegal "tying"
arrangement. One such possiblejustification arises from the duties the law imposes
upon atrademark owner. Asthe owner of the trademark [insert name of trademark
] the defendant had a duty to the public to assure that the trademark continued to
represent what it purported to represent, and that the products bearing the trademark



were genuine and not of inferior quality.

On the other hand, the use of a"tying" arrangement as an alleged means of
protecting a trademark and preventing its misuse is justified only in the absence of
any other, less restrictive, alternative means of doing so.

Similarly, an otherwise illegal "tying" arrangement also may be justified if
it isused as a necessary means for establishing a new business. A franchisor may
impose restrictions on purchasing and other practices by its franchisees at the
beginning of itsbusiness, and for areasonabl e time thereafter, to establish good will
and gain customer recognition in the market. The use of a"tying" arrangement for
thispurpose may bejustified only if it was necessary to accomplish that purpose and
there was no other, less restrictive, way of accomplishing the same objective.

If youfindfor the plaintiff onitsanti-trust claim, and againg the defendant onitsaffirmative
defenses, you must consider the issue of damages. Proof of an antitrust violation does not
necessarily mean the plaintiff was damaged. Proof of antitrust violation and antitrust injury must
be shown independently.

A violation of the antitrust laws does not giveriseto aright of recovery unlessthe plaintiff
proves, by a preponderance of the evidence, that it was injured in its business or property as a
proximate result of such violation. The plaintiff is not entitled to recover any losses it suffered
because of poor business practices or management, unfavorable business conditions generaly, or
other such causes.

Asto the amount of damages, the plaintiff need not prove the exact or precise amount with
mathematical certainty. But the plaintiff is not entitled to an award of damages based upon
speculation or conjecture. Y ou should award an amount shown by apreponderance of the evidence
to be a sum sufficient to fairly compensate the plaintiff for the injury sustained. Y ou may takeinto

consideration the following elements. [Enumerate recoverable elements of damage with
explanation, as appropriate, of terms used in describing each element.)

PATTERN JURY INSTRUCTIONS
SECURITIES ACT
7. SECURITIES ACT
7.1
SECURITIES ACT
(RULE 10b-5)
The plaintiff claims that the defendant violated the federa securities law.

Towin, the plaintiff must establish each of thefollowing elements by a preponderance of the
evidence:



1. That the defendant used an instrumentality of interstate commerce in connection with the
securities transaction involved in this case;

2. That the defendant made a misrepresentation of material fact [or failed to state a material
fact] in connection with the securities transactions involved in this case;

3. That the defendant acted knowingly;
4. That the plaintiff justifiably relied upon the defendant's conduct; and
5. That the plaintiff suffered damages as a result of the defendant's wrongful conduct.

Asto the first element, the use of an "instrumentality of interstate commerce" means, for
example, the use of the mails or the telephone. It is not necessary that a misrepresentation or
omission occur during the use of themail or thetelephone. All that isrequired is that the mailsor
the telephone be used in some phase of the transaction. In other words, it is not necessary that the
misrepresentation be communicated by telephone or by mail, only that the telephone or mails be
used at some stage of the eventsinvolved.

As to the second element, the alleged misrepresentations [or omissions| asserted by the
plaintiff are:

[Describe the specific statements or omissions claimed to have been fraudulently
made.]

To establish this second element of his claim the plaintiff must prove both

1. That the defendant made one or more misrepresentations of fact [or omitted to Sate facts
whichwould be necessary to prevent the defendant's other statementsfrom being misleading
to the plaintiff] and

2. That the misrepresentation [or omission] involved "material” facts.
A "misrepresentation” is a statement that is not true.

A "materid" fact [or omission] isafact relating to amatter that would be of someimportance
to the reasonabl e investor when deciding how to invest. A minor or trivial detal is not material.

To establish the third el ement—that the defendant acted knowingly—the plaintiff does not
satisfy the burden of proof merely by showing that the defendant acted accidentally or that the
defendant made a migake. The plaintiff must show that the defendant acted with an intent to
deceive, manipulate or defraud. In other words, the plaintiff must show that the defendant stated
material facts he knew to be false [or stated untrue facts with reckless disregard for their truth or
falsity] [or knew of the existence of material facts that were not disclosed although he knew that
knowledge of thosefactswould be necessary to prevent hisother statementsfrom being misleading].

To satisfy thefourth element of the plaintiff's claim—justifiable reliance—the plaintiff must
prove that he in fact relied upon the false statements. If you find that the plaintiff would have



engaged in the transaction anyway, and that the misrepresentation had no effect upon his decision,
then there was no reliance and plaintiff loses. Also, the plaintiff must prove tha his reliance was
justified. The plaintiff cannot have intentionally closed his eyes and refused to investigate the
circumstancesin disregard of arisk known to him, or arisk that was so obviousthat he should have
been aware of it, and so great as to makeit highly probable that harm would follow.

[If you find that the defendant made an omission or failed to disclose a material fact, you
must presume that the plaintiff relied upon the omission or failure to disclose. The defendant may
rebut thispresumption if he proves, by apreponderance of the evidence, that evenif the material fact
had been disclosed, the plaintiff's decision as to the transaction would not have been different.]

As to the fifth element—damages—the plantiff must show that his damages were a
proximate result of the misrepresentation [or omission]. He must show that, except for the
misrepresentation [or omission] such damage would not have occurred.

If you find for the plaintiff on his claim, you must then consider the issue of the amount of
money damagesto awardto theplaintiff. Y ou should award the plaintiff an amount of money shown
by a preponderance of the evidence to be fair and adequate compensation for the loss that
proximatdy resulted from the defendant's wrongful conduct.

[Enumerate recoverable elements of damage with explanation, as appropriate, of the
terms used in describing each element.]

PATTERN JURY INSTRUCTIONS
RICO
8. RICO
8.1
RICO CLAIMS

The plaintiff has brought claims against each defendant for alleged violations of the
Racketeer Influenced and Corrupt Organizations Act, commonly referred to asRICO. Specificaly,
the plaintiff claims that each defendant violated Section 1962 [ () (b) (c) or (d) ] of RICO.

The plaintiff must establish by a preponderance of the evidence every eement of a RICO
claim. Y ou should consider each and every element of a RICO cause of action only in the precise
way that | will define them in these instructions. Y ou must avoid confusing any of the elements of
aRICO claim with your prior conceptions of the meaning of the terms that are used to describe the
elementsof aRICO daim.

SECTION 1962(a)
I. The plaintiff has alleged that each defendant violated Section 1962(a) of the RICO Act. To

establish that a defendant violated Section 1962(a), the plaintiff must prove by a preponderance of
the evidence each of the following four elements:



1. That there was an "enterprise”;
2. That the enterprise engaged in or had some effect "on interstate commerce”;

3. That the defendant derivedincome, directly or indirectly, from a"pattern of racketeering
activity"; and

4. That some part of that income was used in acquiring an interest in or operating the
enterprise.

A "person” under the law includesbut is not limited to any person or entity that is capable
of holding alegal or beneficial interestinproperty. A corporationisalegal entity that, like aperson,
is capable of holding alegal or beneficial interest in property.

Theterm"enterprise” includesany individual, partnership, corporation, association, or other
legal entity. An enterprise"affectsinterstate or foreign commerce” if the enterprise either engages
in, or has an effect on commerce between the states or between the states and foreign countries.

A "racketeering activity" means an act in violation of [ (the federal mail fraud statute) (the
federal wire fraud statute) (securities fraud statutes).] Y ou will be instructed on the law pertaining
tothis(these) statute(s) to guide you in determining whether the plaintiff proved by apreponderance
of the evidence that adefendant committed one or moreviolationsof these statutes. A "racketeering
activity" may also be referred to as a "predicate offense”.

A "pattern of racketeering activity" requires that the plaintiff prove that a defendant
committed at least two acts of "racketeering activity" within ten years of each other [and that both
of theactsoccurred after October 15, 1970.] The proof of two or more predicae actsdoesnot in and
of itself establish a"pattern” under RICO. Thetwo acts need not be of the samekind. For example,
the acts may be one act of mail fraud and one act of wire fraud. However, you must find by a
preponderanceof the evidencethat the two acts occurred within the time specified and that each was
connected with the other by some common scheme, plan or motive so as to congitute a "pattern”.
A seriesof wholly separate, i solated or disconnected acts of racketeering activity doesnot constitute
a pattern.

In other words, two or more otherwise unrelated acts of "racketeering activity" do not
constitute a "pattern” of racketeering activity under RICO unless the acts all relate to a common
scheme by the defendant to continually conduct the affairs of the alleged enterprise for illicit
personal benefit, whether monetary or otherwise, for himself or for another, by committing the
predicate offenses.

Asl instructed you, "racketeering activity” meansan act inviolation of [themail fraud and/or
wirefraud and/or securitiesfraud statutes.] However you may not consider just any racketeering act
allegedly committed by a defendant in violation of one of these statutes as bearing on the question
of whether a defendant has committed two or more predicate offenses as a pattern of racketeering
activity. In making this determination, you are to consider only those specific racketeering acts
alleged by the plaintiff against a particular defendant. Furthermore, you cannot find that the
defendant hasengaged ina" pattern of racketeering activity" unlessyou unanimously agreeto which
of the alleged predicate offenses, if any, make up the pattern. Thus, it would not be sufficient if



some of you should find that a defendant committed aviolation of two or more predicate offenses
under one particular statute as a pattern and the rest of you should find that a defendant committed
aviolation of two or more predicate acts under another statute asapattern. Inother words, you may
not find that the defendant has engaged in a pattern of racketeering activity unless you [1] find a
"pattern” of predicate offenses and [2] find that the plaintiff has proved by a preponderance of the
evidence that a defendant committed each of the two or more predicate offenses that you find are
necessary to make up the pattern.

Y ou should note that the pattern must be one in which the defendant has participated as a
"principal." Thusin order to satisfy the second element, the plaintiff must prove the defendant was
a"principal" by showing by a preponderance of the evidence:

1. That the defendant knowingly and willfully committed, or knowingly and willfully aided
and abetted in the commission of two or more alleged predicate offenses that constitute the
alleged pattern of racketeering activity, and

2. That the defendant knowingly and willfully received income derived, directly or
indirectly, from that alleged pattern of racketeering activity.

Theword "knowingly," asthat term hasbeen usedin theseinstructions, meansthat theaction
was done voluntarily and intentionally and not because of mistake or accident.

Theword "willfully," asthat term has been used in these instructions, meansthat the action
was committed voluntarily and purposely, with the specific intent to do something thelaw forbids.
The action must be done with a bad purpose: either to disobey or disregard the law.

The plaintiff has alleged that each of the defendants has committed two or more predicate
acts including violations of the mail fraud and wire fraud statutes. It is your function to decide
whether the plaintiff has proved by a preponderance of the evidence as to each defendant whether
that defendant violated either or both of those statutes on one or more occasions, if at al. To
establish that mail fraud has been committed, the plaintiff must prove each of the following by a
preponderance of the evidence as to each defendant so charged:

1. Some person or persons willfully and knowingly devised a scheme or artifice to defraud,
or aschemefor obtaining money or property by means of fal se pretenses, representations or
promises, and

2. Some person or persons used the United States Postal Service by mailing, or by causing
to be mailed, some matter or thing for the purpose of executing the scheme to defraud.

To act with "intent to defraud” means to act knowingly and with the specific intent to
deceive. Thewords"scheme" and "artifice” in the mail fraud statute include any plan or course of
action intended to deceive others, and to obtain property by false or fraudulent pretenses,
representations, or promises, from the persons so deceived.

A statement or representation is"false” or "fraudulent” within the meaning of themail fraud
statuteif it relatesto a material fact and is known to be untrue or is made with recklessindifference
asto its truth or falsity, and is made or caused to be made with intent to defraud. A statement or



representation may also be"false" or "fraudulent” if it constitutesahalf truth, or effectively conceds
a materia fact, with intent to defraud. A materia fact is a fact that would be important to a
reasonable person in deciding whether to engagein a particular transaction.

Good faith constitutes a complete defense to mail fraud. Good faith means the actor had a
genuine belief that the information which was sent or given was true.

The plaintiff must prove by a preponderance of the evidence that one or more of the
defendants knowingly and willfully devised or intended to devise a scheme to defraud which was
substantidly the same as the one alleged by the plaintiff and that the use of the United States Mail
was closely related to the schemein that one or more of the defendants either mailed something or
caused it to be mailed in an attempt to execute or carry out the scheme. One causesthe mailsto be
used if he does an act with knowledge that the use of the mailswill follow in the ordinary course of
business, or if he can reasonably foresee such use.

To establishthat wirefraud has been committed, the plaintiff must prove by apreponderance
of the evidence that the defendant used the telephone (telegraph) for the purpose of executing the
scheme to defraud.

Toestablishwirefraud, it must befound that when the defendant performed an act, he knew,
or reasonably could foresee, that the telephone or tel egraph would be used to further a scheme or
artifice to defraud.

With respect to the fourth element of Section 1962(a) of the RICO Act—use of income to
acquire an interest in, establish or operate an enterprise—you must decide whether a defendant,
directly or indirectly, used any part of the income derived from a pattern of racketeering activity to
acquirean interest in, to establish, or to operate the alleged enterprise. The plaintiff must prove by
a preponderance of the evidence that a defendant, or any of them, invested income in a specific
enterprise and that income was acquired through the scheme in which they illegally used the mails
(telephone) with respect to that particular alleged enterprise.

The plaintiff claims that each of the following is an enterprise which affects interstate or
foreign commerce, and that each defendant participated in each alleged enterprise through aseparate
and distinct pattern of racketeering activity:

[Describe enterprise allegations here |

SECTION 1962(b)
[1. Theplaintiff also claimsthat the defendants have violated Section 1962(b) of RICO. To establish
aviolation of Section 1962(b), the plaintiff must prove by apreponderance of the evidence each one
of the following four elements:

1. That an enterprise existed,

2. That the enterprise engaged in or had some effect upon interstate or foreign commerce;

3. That the defendant engaged in a pattern of racketeering activity; and



4. That through the pattern of racketeering activity the defendant acquired or maintained an
interest in, or controlled the alleged enterprise.

[I have already instructed you about the first three elements of Section (b) in the previous
discussion of Section (a). If you findthat the aleged enterprise existed and engaged in or had some
effect upon interstate or foreign commerce, and that the defendant engaged in a pattern of
racketeering activity, then you must consider the fourth element.]

Thisfourth element that plaintiff must prove by a preponderance of the evidenceisthat the
defendants, or any of them, through the pattern of racketeering activity, acquired or maintained an
interestin, or control of one or more of the alleged enterprises. To find that the plaintiff established
thisfourth element, you must find by a preponderance of the evidence not only that the defendants,
or any of them, had someinterest in or control over one or more of the alleged enterprises, but also
that thisinterest or control was associated with or connected to the pattern of racketeering activity.

SECTION 1962(c)
[1l. The plaintiff also has alleged that defendants have violated Section 1962(c) of RICO. To
establish that the defendant has violated Section 1962(c), the plaintiff must prove each of the
following five elements by a preponderance of the evidence:

1. That an "enterprise” existed;

2. That the enterprise engaged in, or had some effect upon, interstate or foreign commerce;

3. That the defendant was employed by or associated with the aleged enterprise;

4. That the defendant knowingly and willfully conducted or participated, directly or
indirectly, in the conduct of the affairs of the alleged enterprise; and

5. That the defendant did so knowingly and willfully through a pattern of racketeering
activity.

"Employed by or associated with" means some minimal association with the alleged

'Under Section 1962 (c), the RICO "person" and the RICO
"enterprise" cannot be one and the same. However, under Sections
1962 (a) and (b), "enterprise" and "person" may be the same and need
not be separate and distinct. In re Burzynski, 989 F.2d 733 (5th
Cir.1993); Landry v. Air Line Pilots Association, et al., 901 F.2d
404 (5th Cir.1990). See also, Liquid Air Corporation v. Rogers, et
al., 834 F.2d 1297 (7th Cir.1987); Petro-Tech, Inc. v. The Western
Company of North America, 824 F.2d 1349 (3d Cir.1987); Haroco V.
American National Bank and Trust Company of Chicago, et al., 747
F.2d 384 (7th Cir.1984); Bowman v. Western Auto Supply Company, et
al., 773 F.Supp. 174 (W.D.Mo0.1991); Harrison v. Dean Witter
Reynolds, Inc., et al., 695 F.Supp. 959 (N.D.I11.1988).



enterprise. The defendant must know something about the alleged enterprise's activities as they
relate to the racketeering activity.

The fourth and fifth elements require that the plaintiff prove by a preponderance of the
evidence that the defendant knowingly and willfully conducted or participated in the conducting of
the affairs of the alleged enterprise through a pattern of racketeering activity. The plaintiff must
prove by a preponderance of the evidence a sufficient connection between the enterprise, the
defendant, and the aleged pattern of racketeering activity. In order to establish a sufficient
connection between the enterprise, the defendant and the alleged pattern of racketeering activity, the
plaintiff must prove by a preponderance of the evidence:

1. That the defendant participated in the operation or management of the enterpriseitself in
such away, directly or indirectly, as to have played some part in directing the affairs of the
enterprise.”

2. That the defendant in fact engaged in the pattern of racketeering activity asthe plaintiff
clams,

3. That the defendant's association with or employment by the enterprise facilitated his
commission of the racketeering acts;, and

4. That the commission of these predicate acts had some direct or indirect effect on the
alleged enterprise.

A person does not violate the law by merely associating with or being employed by an
otherwise lawful enterprise the affairs of which are being conducted by others through a pattern of
racketeering activity in which heis not personally engaged.

SECTION 1962(d)

V. Plaintiff also claims that the defendants violated Section 1962(d) of RICO because the
defendants agreed or conspired to violate the RICO law.

A "conspiracy" in this sense is a combination or agreement of two or more personsto join
together to accomplish an offense which would be in violation of Section 1962(a), (b), and/or ()
under thelaw that | have given you with respect to those sections.

To establish aviolation of Section 1962(d), the plaintiff must prove by a preponderance of
the evidence:

The United States Supreme Court adopted the "operation and
management" test of the Eighth Circuit in defining the scope of the
meaning of "to conduct or participate ... in the conduct of such
enterprise's affairs through a pattern of racketeering activity."
Reves v. Ernst & Young, 507 U.S. 170, 113 S.Ct. 1163, 122 L.Ed.2d
525 (1993).



1. That two or more persons in some way or manner came to a mutual understanding to
attempt to accomplish a common and unlawful plan, that is that while being employed by
or associated with an enterprise, they engaged in activities which affected interstate or
foreign commerce, or conducted the affairs of the alleged enterprise through a pattern of
racketeering activity, in the manner charged; and

2. That the defendant knowingly and willfully became a member of a conspiracy by
objectively indicating, through hiswordsor actions, hisagreement to conduct or participate,
directly or indirectly, in the conduct of the affairs of an enterprise through a pattern of
racketeering activity; and

3. That at least one of the conspirators committed at least one overt act during the existence
of aconspiracy in an effort to accomplish some object or purpose of the conspiracy.

The definitions and instructions that | gave to you earlier asto "enterprise,” "racketeering
activity," "pattern of racketeering activity," "conduct through a pattern of racketeering activity" and
"engaged in, or the activities of which affect, interstate or foreign commerce™ apply here.

In regard to the first element of the claim of conspiracy, the evidence in the case need not
show that the alleged members of the conspiracy entered into any express or formal agreement, or
that they directly stated between themselves the details of the scheme and its object or purpose or
the precise means by which the object or purpose wasto be accomplished. Similarly, the evidence
in the case need not establish that all of the means or methods alleged were in fact set forth in the
indictment were in fact agreed upon to carry out the alleged conspiracy, or that all of the means or
methods which were agreed upon were actually used or put into operaion. The plaintiff is not
required to prove that all of the persons charged with being members of the conspiracy were such
or that the alleged conspiraors actually succeeded in accomplishing their unlawful objectives.

On the other hand, it is not enough if the evidence shows only that the alleged conspirators
agreed to commit the acts of racketeering alleged by the plaintiff, without more, or that they agreed
merely to participate in the affairs of the same alleged enterprise. Instead, the plaintiff must prove
by a preponderance of the evidence that the alleged conspirators agreed to conduct or participatein
the conduct of the affairs of the alleged enterprise and that they further agreed that their individual
participations would be through two or more racketeering acts in furtherance of the affairs of the
alleged enterprise. It does not matter that the alleged conspirators participated in the conduct of the
affairs of the alleged enterprise through different, dissmilar or otherwise unrelated acts of
racketeeringactivity, solong asthealleged racketeering actswould, if they wereactually committed,
create a "pattern of racketeering activity" as| defined that phrase to you.

As to the second element of the alleged conspiracy violation—knowing and willful
membership in the conspiracy—the plaintiff must prove by a preponderance of the evidence:

1. That the defendant knew that the basic object of the aleged conspiracy was conducting
the alleged enterprise through a pattern of racketeering activity;

2. That the defendant knowingly and willfully agreed to personally commit, or aid and abet
the commission of at least two acts of racketeering as a " pattern of racketeering activity" as
| have defined it; and



3. That the defendant knowingly and willfully agreedto conduct or participatein the conduct
of the affairs of the alleged enterprise through this pattern of racketeering activity.

One may become a member of a conspiracy without full knowledge of all of the details of
the unlawful scheme or without knowledge of the names and identities of all of the other alleged
conspiraors. If theplaintiff provesby apreponderance of the evidence that the particular defendant
has knowingly and willfully joined the alleged conspiracy under the three standards | have just set
forth, it does not matter that the defendant may not have participated in the earlier stages of the
alleged conspiracy or scheme.

However, mere presence at the scene of some transaction or event, or mere similarity of
conduct among various persons and the fact that they may have associated with each other, and may
have assembl ed together and discussed common aims and interests, does not necessarily prove the
existence of aconspiracy. Also, aperson who has no knowledge of a conspiracy, but who happens
to act in away which advances some object or purpose of aconspiracy, doesnot thereby becomea
conspirator.

Theplaintiff need not provethat the defendant actually committed any of theactsthat he may
have agreed to commit in order to establish his membership in the conspiracy. Y ou may consider
only those racketeering acts alleged against the particular defendant by the plaintiff in determining
whether that defendant has agreed to commit two acts of racketeering activity as a "pattern of
racketeering activity." [Thesealleged racketeering acts are outlined as to each defendant on pages
____of theseinstructions.]

To establish the third element, the plaintiff must prove by a preponderance of the evidence
that at least one of the alleged conspirators committed at least one "overt act” during the existence
of the alleged conspiracy. An "overt act” isatransaction or event, even one which may beentirely
legal and innocent when considered alone, but which is knowingly committed by a conspirator in
an effort to accomplish someobject of the conspiracy. However, in accordance with my instructions
during the trial, you may not consider any evidence of any alleged wrongful act, other than the
alleged wrongful act which the plaintiff contendsis a specific violation, as in any way bearing on
the character of any defendant or as an indication that any defendant may have a propensity to
commit any of the offenses charged.

Inyour consideration of thisconspiracy claim, you shouldfirst determinewhether thealleged
conspiracy existed. If you concludethat aconspiracy did exist asalleged, you should next determine
whether or not the defendant under consideration willfully became a member of that conspiracy.

In determining whether therewasaconspiracy you may consider all theevidenceinthe case.
If you find that there was a conspiracy then you may attribute the statements or acts of the ,
[insert names of co-conspirators] to thedefendant. If you find that there was no conspiracy then you
may not attlri bute the statements or acts of , [insert names of alleged co-conspirators] to the
defendant.

'Bourjaily v. United States, 483 U.S. 171, 107 S.Ct. 2775, 97
L.Ed.2d 144 (1987). Under Bourjaily in a criminal case the court
must consider as a preliminary matter under Federal Rule of



If you find that no such conspiracy existed, then youmust find for the defendants. However,
if you are satisfied that such aconspiracy existed, you must determinewho were the membersof that
conspiracy.

If you find that a particular defendant is a member of another conspiracy, but not the one
charged by the plaintiff, then you must find for that defendant. In other words, you cannot find that
a defendant violated Section 1962(d) unless you find that he was a member of the conspiracy
charged, and not some other separate conspiracy.

CAUSATION

Finally, for the plaintiff to prevail under RICO, he must prove by a preponderance of the
evidencethat the defendant's RICO violationswere the " proximate cause” of injury to the plaintiff's
businessor property. Thereforeyou must find that the plaintiff suffered aninjury to hisbusinessor
property and that the injury was caused by reason of the defendants' violation of RICO.

Aninjury or damageis proximately caused when the act played asubstantial part in bringing
about or actually causing injury or damage, and that the injury or damage was either adirect result
or areasonably probable consequence of the act.

A person isinjured in his business when he suffers loss of money or profits or areduction
in the value or worth of his business.

A finding that the plaintiff wasinjured in hisbusiness or property because of the defendant's
violation of RICO requires only that you find the plaintiff was harmed by the predicate acts.

However, to find that injury to the plaintiff's business or property was caused by reason of
the defendants' violation of RICO, you must find that the injury to the plaintiff was caused by, and
was adirect result of the defendants violation of either Section 1962(a) or (b) or (c).

Therefore, you must find that the commission of the acts of racketeering, or the pattern of
racketeering activity, or the conduct of the affairs of the enterprise through the pattern of
racketeering activity directly resulted in the injury or played a substantial role in producing the
injury.

In considering theissue of damages, if any, withrespect to the RICO daims, youmust assess
the amount you find justified by a preponderance of the evidence as full, just and reasonable
compensation for all of the damages to the plaintiff in his business or property. Damages may not
be based on speculation because it is only actual damages (what the law calls compensatory
damages) that you are to determine.

Evidence 104 whether or not a conspiracy existed based on a
preponderance of the evidence before it decides whether or not to
admit co-conspirators' statements as substantive evidence under
801. Once the evidence comes in it seems that the Jjury may
consider it for whatever purpose it desires.



Y ou should consider theamount of damages, if any, asto each defendant with respect to each
RICO claim separately and independently from the amount of damages, if any, with respect to the
other, non-RICO claims. For example, and by way of exampleonly, if you determine that damages
should be awarded to the plaintiff under his RICO claim, you should award full, just and reasonable
compensation for damages under the RICO claim, without regard to the damages, if any, you might
award under any other claim brought by the plaintiff.

The fact that | have given you instructions concerning the issue of the plaintiff's damages
should not beinterpreted in any way asanindicationthat | believe that the plaintiff should or should
not prevail inthiscase. Theinterrogatorieswhich you will answer contain several questions about
damagesunder different lawsand different theoriesof recovery. Y ou should not draw any inference
fromthefact that adamage question hasbeen asked. Y ou must answer each I nterrogatory separately
and award damages, if appropriate, independently of damageswhichyou may award under any other
interrogatory.

SUGGESTED RICO JURY INTERROGATORIES

NOTE: These special interrogatoriesfor RICO claims are provided asillustrations and guidelines
to assist in preparation of special interrogatories for other daims.

SPECIAL ISSUE NO. 1

Do you find from a preponderance of the evidence that any defendant received any income
derived, directly or indirectly, from a pattern of racketeering activity in which that defendant
participated as a principal, and that the defendant used or invested, directly or indirectly, any part
of that income, to acquire an interest in, establish, or operate an enterprise which is engaged in, or
the activities of which affect, interstate commerce?

Answer asto each defendant and each enterprise.
SPECIAL ISSUE NO. 2
What sum of money, if any, do you find from a preponderance of the evidence would
reasonably compensate the plaintiff for actual damages, if any, to his business or property
proximatdy caused by the operation of an enterprise, if any you have so found, through a pattern of
racketeering activity, if any you have so found?
Answer separately asto each defendant and enterprise.
SPECIAL ISSUE NO. 3
Do you find from a preponderance of the evidence that any defendant listed below, through
a pattern of racketeering activity, acquired or maintained, directly or indirectly, any interest in or
control of any enterprise which is engaged in, or the activities of which affect, interstate or foreign

commerce?

Answer yes or no as to each defendant.



SPECIAL ISSUE NO. 4

What sum of money, if any, do you find from a preponderance of the evidence would
reasonably compensate the plaintiff for actual damages, if any, to his business or property arising
from any of the defendants’ acquisition or maintenance of each enterprise?

Answer separately as to each defendant and enterprise.
SPECIAL ISSUE NO. 5

Do you find from a preponderance of the evidence that any defendant listed below was
employed by or associated with an enterprise engaged in, or the activities of which affected,
interstate or foreign commerce?

Answer asto each defendant and each enterprise.
SPECIAL ISSUE NO. 6

What sum of money, if any, do you find from a preponderance of the evidence would
reasonably compensate the plaintiff for actual damagesto his business or property arising from any
defendant's employment by or association with each enterprise, if any you have so found?

Answer separately as to each defendant and each enterprise.
SPECIAL ISSUE NO. 7

Do you find from a preponderance of the evidence that any defendant entered into a
conspiracy with any other person to accomplish any of the purposes described below?

Answer yes or no separatdy as to each category and defendant.

1. Toreceive income derived, directly or indirectly, from a pattern of racketeering activity
in which at least one of the defendants participated as a principal, to use or invest, directly
or indirectly any part of such income, or the proceeds of such income, in an acquisition of
any interest in, or the establishment or operation of, any enterprise which is engaged in or
the activities of which affects interstate or foreign commerce.

2. To acquire or maintain through apattern of racketeering activity any interestin or control,
directly or indirectly, of any enterprisewhichisengaged in, or theactivities of which affects
interstate or foreign commerce.

3. To conduct or participate, directly or indirectly, in the conduct of the affairs of an
enterprise which is engaged in, or the activities of which affect, interstate commerce or
foreign commerce through a pattern of rackeeering activity, while employed by or
associated with such enterprise.

PATTERN JURY INSTRUCTIONS



PATENT INFRINGEMENT
9. PATENT INFRINGEMENT
9.1
PATENT INFRINGEMENT

Thisisa patent infringement suit. Plaintiff claimsthat defendant infringed a patent that the
plaintiff owned. Defendant claimsthat it did not infringethepatent and/or that plaintiff doesnot hold
avalid patent.

DESCRIPTION OF THE PATENT

A patent is adocument that consists of a specification, a claim or claims which are part of
the specification, a drawing and an oath supplied by the applicant. A drawing isrequired whenitis
necessary to understand the subj ect matter sought to be patented. The specification containsawritten
description of theinvention and of the manner and process of making and using it. The specification
must conclude with one or more claims. Claimsare numbered paragraphswhich definein wordsthe
inventor'srights by marking thelimitsor boundaries of theinvention claimed to have beeninvented.
The claims of the patent must define the particular thing claimed to have been invented with
precision so that the public will know what the thing is and be able to avoid infringing the patent.
These claims define the exact limits or nature of theinvention, and it isonly the claims of the patent
that can be infringed. Each of the claims must be considered individually. You may find
infringement when only one claim of a patent is infringed.

The scope of the patent claimsis a question of law for the Court. In this case, the plaintiff
contends that the defendant infringed claim nos. /list claim numbers] of patent no. [insert patent
number]. | instruct you that the patent claimsalleged to have beeninfringed inthiscase are/set forth
the scope of the claims alleged to have been infringed].*

LITERAL INFRINGEMENT

Oncethe patent isissued, the owner of the patent has aright to exclude others from making,
using or selling the patented invention throughout the United States for aterm of 17 years. Thus,
infringement of a patent occurswhen a person, without the owner's permission, makes, usesor sells
the patented invention anywhere in the United States while the patent is in force. To determine
whether there is an infringement you must compare the allegedly infringing product with the scope
of the patent claims as | have defined them for you.

Plaintiff may prove its claim of infringement by demonstrating that defendant’s product

'In Markman v. Westview Instruments, Inc., 517 U.S. 370, 116
S.Ct. 1384, 134 L.Ed.2d 577 (1996), the Supreme Court held that
construction of a patent, including terms of art within patented
claims, is exclusively the province of the court.



literally infringes a claim contained in the patent [If Applicable: or that the accused product
infringes one of the patent claims under the doctrine of equivalents]. In order for you find that
defendant'sproduct literally infringesaclaim of plaintiff's patent, you must find that each and every
element of the patented claim is found in defendant's product. In other words, a product literally
infringes a patented claim when the same combination of elements found in the claim can also be
found in the product. In making your determination, you must consider each claim separately. Not
al of the claims of a patent must be infringed before a patent is infringed. Plaintiff need only
establish by a preponderance of the evidence that one claim isinfringed.

Plaintiff need not prove defendant had theintent to literally infringethe patent or that it knew
that its acts infringed the patent. Good faith is not a defense to aclaim of patent infringement.

[If applicable: If you find that defendant's product does not literally infringe any claim of
the plaintiff's patent, then you must determine whether it infringes under the doctrine of equivalents. ]

DOCTRINE OF EQUIVALENTS

Under the doctrine of equivalents?, you may find that the accused product infringes a
patented claim if plaintiff proves by a preponderance of the evidence that the accused product
contains elements identical or equivalent to each claimed element of the patented invention. The
focusisonindividual elements of the claim, not on theinvention asawhole. To find infringement,
you must find that thereare no substantial diff erences between thepatented product and thedlegedly
infringing product. In order to make a finding under the doctrine of equivalents, you may consider
whether the elementsof defendant's product perform subgtantially the sasmefunctionin substantially
the same way to produce substantially the same result when compared to the claimed elements of
plaintiff's patented product.

“The formulation of this charge reflects the United States
Supreme Court's decision in Warner-Jenkinson Company, Inc. V.
Hilton Davis Chemical Co., 520 U.S. 17, 117 S.Ct. 1040, 137 L.Ed.2d
146 (1997). In Warner-Jenkinson, the Court held that the doctrine
of equivalents must be applied to individual elements of the claim,
not to the invention as a whole, that the question of equivalence
is objective and intent-neutral, and that there is a rebuttable
presumption that prosecution history estoppel bars application of
the doctrine in the absence of expressed reasons for claim
amendments made during patent prosecution. Prosecution history
estoppel is a legal limitation on the doctrine of equivalents that
excludes from the range of equivalents subject matter surrendered
during prosecution of the patent. See id. 520 U.S. at 29, 117 S.Ct.
at 1049. Prosecution history estoppel is a question of law. See
Cybor Corp. v. FAS Technologies, Inc., 138 F.3d 1448 (Fed. Cir.
1998).

In Hilton Davis, the Court left the particular "linguistic
framework" for analyzing equivalence to the Federal Circuit to
determine on a case-by-case basis. 520 U.S. at 40, 117 S.Ct. at



Even if the accused device contains each element of the patented claim, there is no
infringement under thedoctrine of equivdentsif the accused product is so changed in principle that
it performs the same or similar function in asubstantially different way than the claimed invention.

In making your determination, you should review the evidence from the perspective of a
person of ordinary skill in the art. The test is objective, that is, whether, at the time of the claimed
infringement, a person of ordinary skill in the art would have considered the differences
insubstantial. On the issue of equivalence, you may consider evidence of whether personsskilledin
the art considered the accused element and the claimed element interchangeable at the time of the
alleged infringement. Y ou should consider the context of the entire claim, including the drawings
and written descriptions, patent application history, the prior art, and all of the circumstances of the
case. Plaintiff need not prove tha defendant had the intent to infringe plaintiff's patent under the
doctrine of equivdents or that it knew that its device infringed the patent.

In your deliberations you should consider the issue of literal infringement first. If you find
that defendant's product does not literally infringe a particular claim, you should then consider
whether it infringesthat claim under the doctrine of equivalents. On the other hand, if you determine
that defendant's product literally infringes a particular claim, you should then move on to the next
claim allegedly infringed by the accused product without considering the doctrine of equivalents.
If you find that plaintiff has failed to prove by a preponderance of the evidence that defendant
infringed any of the claims listed above, either literally or under the doctrine of equivalents, you
must find for defendant.

9.2
PATENT VALIDITY

Defendant claims that plaintiff's patent is not valid. A patent issued by the United States
Patent Officeis presumed to be valid.! In order to rebut this presumption, defendant must establish

1054. The Court noted that while the "triple identity" or
function-way-result test may be suitable for analyzing mechanical
devices, it 1is often a "poor framework" for analyzing other
products or processes. Id. On the other hand, the Court observed
that the insubstantial differences test offers little guidance for
determining what might render a difference "insubstantial." Id.
Nonetheless, despite recognizing this shortcoming, the Federal
Circuit still applies the "insubstantial differences" test, and it
recognizes that the function-way-result test offers additional
guidance 1in appropriate cases. Dawn Equipment Co. v. Kentucky
Farms, Inc., 140 F.3d 1009 (Fed. Cir. 1998). See also Wright
Medical Technology, Inc. v. Osteonics Corp., 122 F.3d 1440, 1445-46
(Fed. Cir. 1997).

135 U.s.Cc. § 272.



by clear and convincing evidencethat plaintiff's patent or any claim inthe patent isnot valid.” Clear
and convincing evidenceisamoreexacting standard than proof by apreponderance of the evidence,
which only requires that the party's claim be more likely true than not true. Nevertheless, the clear
and convincing evidence standard is not as high as the burden of proof applied in acriminal case,
which is beyond a reasonable doubt. Each claim of the patent is presumed valid regardless of the
status of any other daim in the patent.

Defendant asserts that the patent is invalid because [set forth the appropriate reason: e.g.,
defendant claims that the patent is invalid because it lacked one of the elements to be a valid patent.
The three elements to a valid patent are: (1) novelty, (2) utility, and (3) non-obviousness.] If youfind
by clear and convincing evidence that the patent |acks [novelty or utility or non-obviousness| then
you should find the patent invalid and render averdict for defendant.

9.3
ANTICIPATION BY PRIOR ART

The patent laws of the United States require that an invention must be new for a person to
be entitled to a patent. Defendant asserts that the patented claim isinvalid because it was not new,
or that it lacks novelty. Specifically, defendant claims that the patented claim was anticipated by
prior art. Section 102 of Title 35 of the United States Code identifies the circumstances in which a
person is not entitled to a patent because the elements of the claimed invention were previously
disclosed by prior art. Section 102 provides:

A person shall be entitled to a patent unless-
[quote the relevant subsection]
(@) the invention was known or used by others in this country, or patented or

described in a printed publication in this or aforeign country, before the invention
thereof by the applicant for patent, or

’See N.V. Akzo v. E.I. DuPont de Nemours, 810 F.2d 1148, 1150
(Fed. Cir. 1987) (facts of invalidity must be proved by clear and
convincing evidence). The Fifth Circuit formerly held that
defendant's burden of proof of invalidity is lessened to a mere
preponderance of the evidence if the Patent Office did not consider
relevant prior art in issuing a patent. Baumstimler v. Rankin, 677
F.2d 1061, 1066-68 (5th Cir. 1982). This is no longer a correct
statement of the law. Rather, the Federal Circuit has made it clear
that evidence of prior art not considered by the patent examiner
does not reduce defendant's burden of proof. Uniroyal, Inc. V.
Rudkin-Wiley Corp., 837 F.2d 1044, 1050 (Fed. Cir.), cert. denied,
488 U.S. 825, 109 s.ct. 75, 102 L.Ed.2d 51 (1988). This type of
evidence may, however, help the challenger meet its burden of
proof. Id.



(b) the invention was patented or described in a printed publication in this or a
foreign country or in public use or on sale in this country, more than one year prior
to the date of the application for patent in the United States, or

* % %

(d) theinvention wasfirst patented or caused to be patented, or was the subject of an
inventor's certificate, by the applicant or his legal representative or assigns in a
foreign country prior to the date of the application for patent in this country on an
application for patent or inventor's certificate filed more than 12 months before the
filing of the application in the United States, or

(e) the invention was described in a patent granted on an application for patent by
another filed in the United States before the invention thereof by the applicant for
patent or an international application by another who hasfulfilled the requirements
of paragraphs 1, 2 and 4 of section 371(c) of thistitle before the invention thereof by
the applicant for patent, or

(g) beforethe applicant'sinvention thereof theinvention was madein thiscountry by
another who had not abandoned, suppressed or concealed it. In determining priority
of invention there shall be considered not only the respective dates of conception and
reduction to practice of the invention, but also the reasonable diligence of one who
was firg to conceive and last to reduce to practice, from atime prior to conception
by the other.

To prevail on the defense that the patented claim was anticipated by prior art, the defendant
must prove anticipation by clear and convincing evidence. A patented claim has been anticipated if
the earlier invention completdy embodied each and every element of the claimed invention.* You
may not find anticipation unlessyou find that all of the elements recited in the patented claim were
found in the same situation and united in the same way to perform theidentical functioninasingle
prior invention or asingleprior art reference. |n making your determination on anticipation, you may
not combine two or more items of prior art to find anticipation.?

If these requirements have not been met, you may not find the patent claim invalid because
of anticipation.

'Shatterproof Glass Corp. v. Libbey-Owens Ford Co., 758 F.2d
613, 619 (Fed. Cir. 1985).

’See Structural Rubber Prods. Co. v. Park Rubber Co., 749 F.2d
707, 715-17 (Fed. Cir. 1984); Tights, Inc. v. Acme-McCrary Corp.,
541 F.2d 1047, 1056 (4th Cir. 1976); see also Scripps Clinic &
Research Foundation v. Genentech, Inc., 927 F.2d 1565, 1576 (Fed.
Cir. 1991).



If you find these requirements satisfied, you should determine whether defendant has met its
burden of proving how the patented claims were anticipated.®

9.4
PRIOR ART

Some of these instructions will refer to "prior art." Prior art means technology and
information that was publicly avail able beforethe date of theinvention. In considering prior art, you
should consider prior art that is relevant to the particular problem the inventor faced. Prior art
includes (1) patents issued more than one year before the filing of the invention or before the date
of theinvention; (2) publicationshaving adate morethan oneyear beforethefiling date of the patent
or before the date of the invention; (3) U.S. patents that have afiling date prior to the date of the
invention of the subject matter in the patent; (4) any process/apparatusin public use or on saleinthe
United States more than one year before the filing date of the patent in issue; (5) any
process/apparatus that was publicly known or used by othersin the country before the date of the
invention of the claimed subject matter in the patent; and (6) any process/apparatus that was made
or built in this country by another person before the date of the invention of the claimed subject
matter in the patent and not abandoned, suppressed or controlled.

9.5
NON-OBVIOUSNESS

The defendant claims that the patent is invalid because the invention was obvious. For an
invention to merit a patent, it must not have been obvious to other skilled people working in the
same field looking at the same problem. Accordingly, the question you must answer is would the
invention have been obviousto aperson of ordinary skill intherelevant art at thetime the invention
was made. If it would have been obvious, the patent is not valid.*

In determining whether the patent isinvalid because of obviousness, you must consider the
scope and content of the prior art, the differences between the prior art and the claimed invention,

For a discussion of anticipation by prior public use under 35
U.S.C. § 102(b), see Allied Colloids, Inc. v. American Cyanamid
Co., 64 F.3d 1570 (Fed. Cir. 1995). As to other provisions in
Section 102, see, e.g., King Instrument Corp. v. Otari Corp., 767
F.2d 853 (Fed. Cir. 1985) ("on sale" bar under § 102(b)); Ferag AG
v. Quipp, Inc., 45 F.3d 1562 (Fed. Cir. 1995) (same); Hybritech,
Inc. v. Monoclonal Antibodies, Inc., 802 F.2d 1367 (Fed. Cir. 1986)
(prior invention of another in United States under § 102 (g)).

135 U.S.C. § 103; for a discussion of obviousness, see Graham
v. John Deere Co., 383 U.S. 1, 86 S.Ct. 684, 15 L.Ed.2d 545 (1966);
see also United States Surgical Corp. v. Ethicon, Inc., 103 F.3d
1554, 1563-65 (Fed. Cir. 1997).



and the levd of ordinary skill in the art. In making these assessments, you must also consider other
surrounding circumstances that are called secondary considerations. Theseinclude: (1) whether the
invention was commercially successful; (2) whether the invention satisfied along-felt need in the
art; (3) whether others were unsuccessful in making the invention; (4) whether the invention was
copied by othersin the art; (5) whether the invention received praise from othersin the art; and (6)
whether the invention departed from other principles or accepted wisdom of the art. In order to
determine that secondary considerations such as commercial success are evidence of
non-obviousness, there must be acausal connection between the patented features of theinvention
and thecommercial success of thedevice. If commercia successisattributableto patented features,
then it is evidence of non-obviousness?

DIFFERENCES BETWEEN PRIOR ART AND INVENTION

The defendant must show that the prior art taken as a whole suggests the obviousness of
making the patented invention. In determining what if any differencesexist betweentheprior atand
the patented invention, you should consider the prior art asit appeared to aperson of ordinary skill
in the artaat the time. You cannot use hindsight to reconstruct any of the prior art devices or
materids.

PATENT ISCOMBINATION OF PRIOR ART

That plaintiff'sinvention incorporates or combines elements already knownin the prior art
does not render its patent invalid. A patent may be granted on a device that contains a combination
of variouselementsthat arewell knownintheprior art. Plaintiff claimsthat it invented the particular
combination of elements for the first time in the device daimed in its patent.

In order to prove obviousness, defendant must prove by clear and convincing evidence that
one of ordinary skill in the art at the time would have found in the prior art some teaching,
suggestion or incentive to combine the prior art in the way plaintiff did in itsinvention. Y ou may
not use hindsight to assemble the invention from prior art elements. To find obviousness, you must
find not only that prior art would teach one of ordinary skill to try the combination of known
elemezlts but also that prior art would sufficiently direct such a person how to obtain the desired
result.

This instruction is based on the instructions approved by the
Federal Circuit 1in United States Surgical Corp., 103 F.3d at
1563-65 (approving obviousness instructions).

*Uniroyal, Inc. v. Rudkin-Wiley Corp., 837 F.2d 1044, 1051-53
(Fed. Cir.), cert. denied, 488 U.S. 825, 109 s.Ct. 75, 102 L.Ed.Z2d
51 (1988).

‘United States Surgical Corp. v. Ethicon, Inc., 103 F.3d 1554,
1564 (Fed. Cir. 1997).



LEVEL OF ORDINARY SKILL

Y ou have been instructed that in determining whether the invention was obvious you areto
consider thelevel of ordinary skill intheprior art at thetimetheinvention was made. In determining
the level of ordinary skill in the art, you should consider the person of ordinary skill asonewhois
presumed to be aware of all pertinent prior art. The skill of the actual inventor isirrelevant, because
inventors may possess something that distinguishes them from workers of ordinary skill in theart.
In determining the level of ordinary skill in the art, you should consider such factors as the
educational level of active workers in the field, the types of problems encountered in the art, the
nature of prior art solutions to those problems, prior art patents and publications, the activities of
others, the sophistication of the technology involved, as well as the rapidity of innovation in the
field.®

9.6
LACK OF UTILITY

The defendant asserts that the patent isinvaid becauseit is not useful .* To establish that the
patent isinvalid for lack of utility, defendant must prove by clear and convincing evidence that the
invention isincapable of achieving any of the aims of the patent under any conditions.? Perfection
isnot required, nor isacommercially successful product required. Evidence of commercial success
may, however, support afinding that there is not alack of utility.?

9.7
DAMAGES
If you find that the defendant has infringed any of the claims of plaintiff's patent and that
these claims are valid, then you should consider the amount of money the plaintiff should receive

as damages. Plaintiff has the burden of proving by a preponderance of the evidence the amount of
damages caused by defendant'sinfringement. Even though | am instructing you on how you should

°United States Surgical Corp. v. Ethicon, Inc., 103 F.3d 1554,
1564 (Fed. Cir. 1997).

'See 35 U.S.C. § 101 (whoever invents or discovers any new or
useful machine may obtain a patent).

Moleculon Research Corp. v. CBS, Inc., 793 F.2d 1261, 1269
(Fed. Cir. 1986); Tol-O-Matic, Inc. v. Proma Produkt-Und Marketing
Gesellschaft, 945 F.2d 1546, 1552-53 (Fed. Cir. 1991).

’See Raytheon Co. v. Roper Corp., 724 F.2d 951, 959 (Fed. Cir.
1983) .



measure damages, this should not be taken to mean that | believe that the defendant has infringed
the patent or that the patent isvaid. Theseare issuesfor you to resolve under theinstructions| have
givenyou. | am instructing you on damages only so that you will have guidance should you decide
that the plaintiff is entitled to recover.

9.8
REASONABLE ROYALTY

If you find that there has been an infringement, the owner of the patent isentitled to an award
of damages adequate to compensate for the infringement but in no event less than a reasonable
royalty for the use the defendant made of the invention.

A royalty is the amount of money a licensee pays to a patent owner for each article the
licensee makes (or uses or sells) under the patent. A reasonable royalty is the amount of money a
willing patent owner and awilling prospective licensee would have agreed upon at the time of the
infringement for alicense to make the invention. In making your determination of the amount of a
reasonableroyalty, itisimportant that you focus on thetime period when theinfringer firstinfringed
the patent and the facts that existed at that time. Y our determination does not depend on the actual
willingness of the parties to this lawsuit to engage in such negotiations. Y our focus should be on
what the parties' expectationswoul d have been had they entered negotiationsfor royaltiesat thetime
of the infringing activity. The infringer's actual profits may or may not bear on the reasonableness
of an award based on areasonable royalty.

In determining the reasonabl e royalty, you should consider all thefactsknown and available
tothe parties at thetime the infringement began. Some of the kinds of factorsthat you may consider
in making your determination are: (1) whether the patent holder had an established royalty for the
invention; in the absence of such alicensing history, any royalty arrangementsthat were generally
used and recognized in the particular industry at that time; (2) the nature of the commercial
relationship between the patent owner and the licensee, such as whether they were competitors or
whether their relationship was that of an inventor and a promotor; (3) the established profitability
of the patented product, itscommercial success and its popularity at thetime; (4) whether the patent
owner had an established policy of granting licenses or retaining the patented invention as its
exclusive right, or whether the patent holder had a policy of granting licenses under special
conditionsdesignedto preserve hismonopoly; (5) the sizeof theanticipated market for theinvention
at the time the infringement began; (6) the duration of the patent and of the license, as well asthe
termsand scope of thelicense, such aswhether it isexclusive or nonexclusiveor subjecttoterritorial
restrictions; (7) therates paid by thelicenseefor the use of other patents comparableto the plaintiff's
patent; (8) whether the licensee's sd es of the patented invention promote sales of its other products
and whether theinvention generates salesto the inventor of his nonpatented items; (9) the nature of
the patented invention and the benefits to those who have used the invention; (10) the extent to
which theinfringer used the invention and any evidence probative of the value of that use; (11) the
portion of the profits in the particular business that are customarily attributable to the use of the
invention or analogousinventions; (12) the portion of the profitsrealized that should be credited to

135 U.S.C. § 284.



the invention as distinguished from nonpatnted el ements, the manufacturing process, businessrisks
or significant features or improvements added by the infringer; (13) the opinion and testimony of
qualified experts and of the patent holder; (14) any other factors which in your mind would have
increased or decreased the royalty theinfringer would have been willing to pay and the patent owner
would have been willing to accept, acting as normally prudent business people.

9.9
LOST PROFITS

Plaintiff claimsthat he should be awarded the amount of profitshelost becauseof thealleged
infringement. In thisrespect, plaintiff hasthe burdento establish by areasonabl e probability that the
infringement cost it lost profits. In order to satisfy thisburden, the plaintiff must show that therewas
a reasonable probability that it would have made the sales that the infringer made, but for the
infringement. In other words, what would the plaintiff have made had the infringer not infringed
the patent? In determining lost profits, you may consider whether plaintiff has established the
followingfacts: (1) thedemand for the patented product; (2) the absence of acceptablenoninfringing
substitutes; (3) the patent holder's capacity to meet the demand; (4) and the amount of profit the
patent holder would have made but for the defendant's sales?

’See Maxwell v. J. Baker, Inc., 86 F.3d 1098, 1108-1110 (Fed.
Cir. 1996); Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538,
1554-55 (Fed. Cir. 1995); Georgia-Pacific Corp. V. U.S.
Plywood-Champion Papers, Inc., 318 F.Supp. 1116, 1120 (S.D.N.Y.
1970), modified and affirmed, 446 F.2d 295 (2d Cir. 1971).

'Hebert v. Lisle Corp., 99 F.3d 1109, 1119 (Fed. Cir. 1996);
Standard Havens Prods., Inc. v. Gencor Indus., Inc., 953 F.2d 1360,
1372 (Fed. Cir. 1991); King Instrument Corp. v. Otari Corp., 767
F.2d 853, 863 (Fed. Cir. 1985).

Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d
1152, 1156 (6th Cir. 1978); Standard Havens Prods., Inc. v. Gencor
Indus., Inc., 953 F.2d 1360, 1372-73 (Fed. Cir. 1991). In Rite-Hite
Corp. v. Kelley Co., 56 F.3d 1538, 1544-51 (Fed. Cir. 1995), the
Federal Circuit held that a patent holder was entitled to recover
lost profits for an invention that was not covered by the patent in
suit, as long as the lost sales were caused by the infringement. It
rejected the argument that plaintiff could only recover lost sales
of the patented device. In so doing, the Court held that the
four-factor test derived from Panduit Corp. v. Stahlin Bros. Fibre
Works, supra, which involved a patentee seeking lost profits on a
patented device, 1is not the sine qua non for proving "but for"
causation and that other fact situations may require different
means of evaluation. In King Instruments Corp. v. Perego, 65 F.3d
941, 949 (Fed. Cir. 1995), the Federal Circuit indicated that it is



To prove that there are no noninfringing substitutes the patent owner must show either that
(1) the purchasers in the marketplace were generdly willing to buy the patented product for its
advantages or (2) specific purchasers of the infringing product purchased it on that basis.* To be an
acceptable noninfringing substitute, the product must not have a disparately higher price than the
patented product, nor possess significantly different characteristics.*

If you find that plaintiff has sustained the burden of proving that it isentitled to lost profits,
you should next consider the measure of those damages. | ndoing so, you should consider the amount
or number of lost sales, the gross receipts that plaintiff would have obtained from the lost sales, the
cost of the sales to be deducted from the gross receipts and then the profit on the lost sales. If you
find, however, that plaintiff would not have made the salesthat the defendant in fact made, you may
not award lost profits. Instead you must award an amount based on a reasonable royalty.

9.10
WILLFUL INFRINGEMENT

Plaintiff claimsthat defendant infringed its patent willfully. Although you must determine
whether defendant's infringement was willful, this determination will not affect the amount of
damages, if any, that you assess. The purpose of your determination isto assist the court in making
decisions that it will have to make.*

Plaintiff must prove willfulness by clear and convincing evidence. Thisis a higher degree
of persuasion than is necessary to meet the preponderance of the evidence standard.? Plaintiff proves
willful infringement if it shows that defendant (1) was aware of plaintiff's patent and (2) had no
reasonable basis for reaching a good faith conclusion that its making, using or selling its device

not even necessary that the patentee actively exploit the infringed
patent to recover lost profits.

*Standard Havens, 953 F.2d at 1373.

‘Kaufman Co. v. Lantech, Inc., 926 F.2d 1136, 1142 (Fed. Cir.
1991).

'See 35 U.S.C. § 284 (authorizing court to increase damages
"up to three times the amount found or assessed"); National Presto
Indus., Inc. v. The West Bend Co., 76 F.3d 1185, 1192 (Fed. Cir.
1996) (issue of willful infringement is a question of fact for the
jury) .

’See Instruction 9.2 regarding clear and convincing evidence
standard.



avoided infringing the patent. Plaintiff may also prove willful infringement by proving that
defendant did not exercise due careto determine whether or not it was infringing plaintiff's patent
once the defendant had actual notice of plaintiff's patent. Infringement is not willful and deliberate
if defendant had a reasonable basis for believing that the patent isinvalid or not infringed.®

[If applicable]: A factor to consider in evaluating defendant's conduct is whether the
defendant followed competent legal advice once defendant obtained notice of plaintiff's patent and
before defendant began or continued the infringing activities. Competent legal advice means an
opinion by counsel that is not simply conclusory but is based on a reasonable examination of the
facts and the law pertaining to the validity and infringement issues. If you find that defendant
received competent legal advice, you should then consider whether defendant actually relied upon
and followed counsel's advice.’

[If applicable]: Another factor in determining whether plaintiff has proved willful
infringement is whether defendant deliberatdy copied plaintiff's product®, which is evidence of
willfulness. However, if defendant tried to design around plaintiff's product by making specific
changesto its product to avoid infringement, this suggests alack of willfulness, even if defendant
was not successful .

In considering whether the defendant's infringement was willful, you should consider all of
the circumstances and all of the evidence demonstrating defendant's intentions. No single factor
alone requires afinding of willful or nonwillful infringement.

9.11
DAMAGES MAY NOT BE PUNITIVE OR SPECULATIVE

You must not award plaintiff more damages than are adequate to compensate for the

’See Hoechst Celanese Corp. v. BP Chemicals Limited, 78 F.3d
1575, 1583 (Fed. Cir. 1990).

‘See generally The Johns Hopkins University v. Cellpro, Inc.,
152 F.3d 1342, 1362-65 (Fed. Cir. 1998); Amsted Industries, Inc. v.
Buckeye Steel Castings Co., 24 F.3d 178, 181-82 (Fed. Cir. 1994);
Read Corp. v. Portec, Inc., 970 F.2d 816, 828-30 (Fed. Cir. 1992);
Westvaco Corp. v. International Paper Co., 991 F.2d 735, 743-45
(Fed. Cir. 1993).

°State Industries, Inc. v. Mor-Flo Indus., Inc., 883 F.2d
1573, 1581-82 (Fed. Cir. 1989).

‘Westvaco Corp. v. International Paper Co., 991 F.2d 735,
745-46 (Fed. Cir. 1993).



infringement. Nor shall you include any additional amount for the purpose of punishing defendant
or setting an example. You must not consider plaintiff's allegations of willfulness in considering
damagesor takeinto account any evidencerd ating tothose all egations. Consideration of willfulness
isentirely separae from the question of damages. Y ou may not increase damages because you find
willfulnessor decrease damages because you did not find willfulness. Nor may you includedamages
that are speculative, damages that are only possible or damages that are based on guesswork.

PATTERN JURY INSTRUCTIONS
CIVIL RIGHTS
10. CIVIL RIGHTS
10.1

42 USC SECTION 1983 (UNLAWFUL ARREST—UNLAWFUL SEARCH—EXCESSIVE
FORCE) QUALIFIED IMMUNITY—GOOD FAITH DEFENSE

[The plaintiff claims that the defendant(s), while acting "under color of state law,"
intentionally deprived the plaintiff of rights under the Constitution of the United States.]

The plaintiff claims that the defendant(s), while acting under color of authority of the State
of [as members of the Police Department of the City of | intentionally violated the
plaintiff's constitutional rights. The constitutional rights that the plaintiff claims the Defendant(s)
violated are these:

1. Theright not to be deprived of liberty without due process of law;

2. Theright not to be subjected to an unreasonable search of one's home or dwelling; and

3. The constitutiond right to befree from the use of excessive force during an arrest.

Under the Constitution of the United States, acitizen has both theright to hisliberty and the
right not to be arrested without due process of law. He also hasthe right under the Constitution not
to be subjected to an unreasonable search of hishome; and, finally, he has the constitutional right
not to be subjected to unreasonable force while being arrested by alaw enforcement officer, even
though the arrest is otherwise proper.

A person may suefor an award of money damages aganst anyonewho, "under color” of any
State law or custom, intentionally violates his rights under the Constitution of the United States.

The plaintiff must prove each of the following by a preponderance of the evidence:

1. That the defendant(s) intentionally committed acts that violated one or more of the
plaintiff's Federal constitutional rights that | have described to you;

2. That in so doing the defendant(s) acted "under color" of the authority of the State of
; and



3. That the defendant's(s) acts were the legal cause of the plaintiff's damages.

[In this case the parties have stipul ated (agreed) that the defendants acted "under color” of
state law and you must accept that fact as proven]; or

[State or local officials act "under color” of the authority of the State when they act within
thelimitsof their lawful authority. However, they also act "under color" of theauthority of the State
when they act without lawful authority or beyond the bounds of their lawful authority if their acts
are done while the officids are purporting or pretending to act in the performance of their official
duties. An official acts "under color" of state authority if he abuses or misuses a power that he
possesses only because heis an official.]

[Include here the relevant instructions regarding liability of superior officers and the
municipality, Sec. 10.3, post.]

Thefirst aspect of the plaintiff'sclaimisthat hewasarrested and deprived of liberty "without
dueprocessof law." Thismeanshe was deprived of liberty without authority of law. Y ou must first
decide whether the defendant(s) committed the acts that the plaintiff daims he (they) committed;
and, if so, you must then decide whether the defendant(s) were acting within or beyond the bounds
of their lawful authority under State law. If the defendant(s) acted within the limits of his (their)
lawful authority under State law, then he (they) did not deprive the plaintiff of any right "without
due process of law."

In that regard you are instructed that under the law of the State of

[apolice officer has the right to arrest aperson without a warrant whenever
the officer reasonably believes that such person has committed a misdemeanor
offensein the presence of the officer. You are further instructed that, under the law
of the state of it isamisdemeanor offense for any person to be intoxicated
and endanger the safety of another person or property.]

The second aspect of the claimis that the plaintiff was subjected to an unreasonable search
of hishome. The Constitution protects every citizen against "unreasonable” searches. Ordinarily,
alaw enforcement officer may not search a home before he has obtained a search warrant from a
judicial officer. However, there are certain exceptions to this requirement. One is a search
conducted by consent. If aperson inlawful possession of ahome freely and voluntarily invites or
consentsto a search, law enforcement officers may reasonably and lawfully conduct the search to
the extent of the consent which the possessor gives. Another exception is an emergency situation.
A law enforcement officer who has a reasonable and good faith belief that there is a seriousthreat
to his safety or the safety of someone else may enter and make a safety inspection of adwelling for
the purpose of insuring or protecting his well-being and the well-being of others.

The third aspect of the plaintiff's claim is that the defendant(s) used excessve force in
making the arrest. Every person has the constitutional right not to be subjected to unreasonable or
excessive force while being arresed by law enforcement officers, even though such arrest is
otherwise proper. However, in making alawful arrest, an officer has the right to use such force as
is necessary under the circumstancesto completethe arrest. Y ou must determine whether the force
used in making the arrest of the plaintiff was unnecessary, unreasonabl e or excessively violent. The



force used in making an arrest is unnecessary, unreasonable or excessively violent if the arresting
officer exceeded that degree of force which areasonable and prudent law enforcement officer would
have applied in making the arrest under the same circumstances.

The plaintiff must aso prove by apreponderance of the evidence that the act or failure to act
by the defendant was a cause-in-fact of the damage plantiff suffered. An act or afailureto actis
acause-in-fact of aninjury or damagesif it appearsfrom theevidencethat the act or omission played
asubstantial part in bringing about or actually causing theinjury or damages. Theplantiff must also
prove by a preponderance of the evidence that the act or failure to act by the defendant was a
proximate cause of the damage plaintiff suffered. An act or omission is a proximate cause of the
plaintiff's injuries or damages if it appears from the evidence that the injury or damage was a
reasonably foreseeable consequence of the act or omission.*

If you find that the plaintiff has proven hisclaim, you must then consider the defendant's(s)
defense that his (their) conduct was objectively reasonable in light of the legal rules clearly
established at the time of the incident in issue and that the defendant(s) is (are) therefore not liable.

Police officers are presumed to know about the clearly established constitutional rights of
citizens (Here, announce the Court's ruling on what constitutional right involved was clearly
established.)

If, after considering the scope of discretion and responsibility generally given to police
officersinthe performanceof their duties, and after considering all of the surrounding circumstances
of the case as they would have reasonably appeared at the time of the arrest, you find from a
preponderance of the evidencethat plaintiff has proved either (1) that the defendant(s) was (were)
plainly incompetent or that (2) he (they) knowingly violated the law regarding the plantiff's
constitutional rights, you must find for the plaintiff. 1f, however, youfind that the defendant(s) had
areasonablebelief that his(their) actionsdid not viol atethe constitutional rights of the plaintiff, then
you cannot find him (them) liable even if the plaintiff'srightswerein fact violated as aresult of the
defendant's(s) objectively reasonable action.

'See Anderson v. Nosser, 456 F.2d 835 (5th Cir.1972), affirmed
sub nom. Nosser v. Bradley, 409 U.S. 848, 93 S.Ct. 53, 34 L.Ed.2d
89 (1972); Reimer v. Smith, 663 F.2d 1316 (5th Cir.1981). See
also S. Nahmod, Civil Rights and Civil Liberties Litigation—The Law
of Section 1983, sections 3.17 and 3.18 (second edition 1986).

’Tn Mangieri v. Clifton, 29 F.3d 1012 (5th Cir.1994) the Fifth
Circuit instructs that the question of the objective reasonableness
of the officer's conduct, the second part of the two-part inquiry
for qualified immunity, is for the Court to decide, not the jury.
Therefore, in instances in which the underlying historical facts
about what occurred are not 1in dispute, the 1issue of the
availability of the qualified immunity defense must be resolved at
the summary judgment stage by the Court, not in a trial by the
jury. Compare Presley v. City of Benbrook, 4 F.3d 405, 409, 410 n.
5 (5th Cir.1993).



[Include here the relevant instructions from the Damages section, infra, with
enumeration of the recoverable elements of damage and an explanation, as
appropriate, of the terms used in describing each element.]

10.2
ALTERNATIVE EXCESSIVE FORCE SECTION 1983 JURY CHARGE

The plaintiff in thisaction claimsthat the defendant violated plaintiff's constitutional rights
when he used excessive and unnecessary force in arresting the plaintiff. As a result of the
defendant's actions, the plaintiff claims that he suffered injury for which he seeks damages.

The defendant denies that any of his actions during the time in question violated the
plaintiff's congtitutional rights. The defendant claims that he was acting in good faith and with
probable cause. The defendant further claims that he was not guilty of any fault or wrongdoing in
regard to the incident sued upon.

Section 1983 of Title42 of the United States Code providesthat any citizen may seek redress
in this court by way of damages aganst any person who, under color of state law or custom,
intentionally deprives that citizen of any rights, privileges, or immunities secured or protected by
the constitution or laws of the United States.

In order to prove hisclaim under this statute, the plaintiff must establish by a preponderance
of the evidence each of the following elements:

(1) the defendant intentionally committed acts which operated to deprive the plaintiff of a
right secured by the Constitution of the United Stetes,

(2) the defendant acted under color of the authority of the State of ;

(3) that the defendant’s acts werethe legd cause of the plaintiff's damages.

In this case you are instructed that the defendant was acting under color of state law at the
time of the acts complained of. The plaintiff alleges that the defendant used excessive force in
arresting her.

United States citizens are protected against the use of excessive force by the Fourth
Amendment to the Constitution. In order to prove that the defendant used excessive force in
violation of the Fourth Amendment, the plaintiff must prove by a preponderance of the evidence:

1. some harm, that

2. resulted directly and only from the use of forcethat wasclearly excessiveto the need; and
the excessiveness of which was




3. objectively unreasonable in light of the facts and circumstances at the time.
If the plantiff fallsto proveany one of these dements, you must find for the defendant.

Some of the things you may want to consider in determining whether the defendant(s) used
excessiveforce are (1) the extent of the injury suffered, (2) the need for the gpplication of force, (3)
the relationship between the need and the amount of force used, (4) the threat reasonably perceived
by the responsible officials, and (5) any efforts made to temper the severity of aforceful response.
Injurieswhich result from, for example, an officer's use of force to overcome resistance to arrest do
not involve congtitutionally protected interests. An officer's use of excessive force does not give
constitutional protection against injuries that would have occurred absent the excessive force.

The reasonableness of a particular use of force must be judged from the perspective of a
reasonable officer on the scene, rather than with the 20/20 vision of hindsight. The nature of
reasonableness must embody allowance for the fact that police officers are often forced to make
split-second judgments—in circumstancesthat aretense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situation.

Thisreasonablenessinquiry isan objectiveone: the questioniswhether the officer'sactions
are objectively reasonablein light of the facts and circumstances confronting them, without regard
to their underlying intent or motivation.

If you find that the plaintiff has proven his claim, you must then consider the defendant's(s))
defense that his (their) conduct was objectively reasonable in light of the legal rules clearly
established at the time of the incident in issue and that the defendant(s) is (are) therefore not liable.

Police officers are presumed to know about the clearly established constitutional rights of
citizens (Here, announce the Court's ruling on what constitutiond right involved was clearly
established.)

If, after considering the scope of discretion and responsibility generally given to police
officersintheperformanceof their duties, and after considering all of thesurrounding circumstances
of the case as they would have reasonably appeared at the time of the arrest, you find from a
preponderance of the evidencethat plaintiff has proved either (1) that the defendant(s) was (were)
plainly incompetent or that (2) he (they) knowingly violated the law regarding the plaintiff's
constitutional rights, you must find for the plaintiff. If, however, you find that the defendant(s) had
areasonablebelief that his(their) actionsdid not violatethe constitutional rightsof the plaintiff, then
you cannot find him (them) liable even if the plaintiff'srightswerein fact violated as aresult of the
defendant's(s) objectively reasonable action.

'In Mangieri v. Clifton, 29 F.3d 1012 (5th Cir.1994) the Fifth
Circuit instructs that the question of the objective reasonableness
of the officer's conduct, the second part of the two-part inquiry
for qualified immunity, is for the Court to decide, not the jury.
Therefore, in instances in which the underlying historical facts
about what occurred are not in dispute, the issue of the
availability of the qualified immunity defense must be resolved at
the summary Jjudgment stage by the Court, not in a trial by the



The plaintiff must also prove by a preponderance of the evidencethat the act or failureto act
by the defendant was a cause-in-fact of the damage the plaintiff suffered. Anact or afailureto act
is a cause-in-fact of an injury or damagesiif it appears from the evidence that the act or omission
played a substantial part in bringing about or actually causing the injury or damages. The plaintiff
must al so prove by apreponderance of the evidencethat the act or failureto act by the defendant was
aproximate cause of the damage plaintiff suffered. Anact or omission is a proximate cause of the
plaintiff's injuries or damages if it appears from the evidence that the injury or damage was a
reasonably foreseeable consequence of the act or omission.?

If you should find for the plaintiff and against the defendant, then you must decide theissue
of damages.

10.3

CIVIL RIGHTS—42 USC SECTION 1983 (SUPERIOR OFFICERS AND
MUNICIPALITIES)

Inadditionto hisclaimsagainst [policeofficerg/official sof the municipa department] whom
the plaintiff claims violated his constitutional rights, the plaintiff is suing superior officids, in this
case|[chief of police] [municipality]. To recover againg asuperior official, the plaintiff must show
that the [chief of police] [supervisor of municipal department] [mayor of the municipality] had a
legal duty to act to prevent the misdeeds of [police officers/officials of municipal department] and
the [chief of police] [municipality]'s failure to act amounted to gross negligence or deliberate
indifference of plaintiff's rights.*

jury. Compare Presley v. City of Benbrook, 4 F.3d 405, 409, 410 n.
5 (5th Cir.1993).

‘Johnson v. Morel, 876 F.2d 477, 479 (5th Cir.1989). See
Anderson v. Nosser, 456 F.2d 835 (5th Cir.1972), affirmed sub nom.
Nosser v. Bradley, 409 U.S. 848, 93 S.Ct. 53, 34 L.Ed.2d 89 (1972);
Reimer v. Smith, 663 F.2d 1316 (5th Cir.1981). See also S. Nahmod,
Civil Rights and Civil Liberties Litigation—The Law of Section
1983, sections 3.17 and 3.18 (second edition 1986). In Knight wv.
Caldwell, 970 F.2d 1430 (5th Cir.1992) the court adapted the Hudson
v. McMillian approach and held that a significant injury is no
longer required in an excessive force claim by an arrestee. See
Hudson v. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117 L.Ed.2d 156, 60
U.S.L.W. 4151 (1992); Pattern Jury Instructions 10.5 infra.

'Auster 0il & Gas, Inc. v. Stream, 835 F.2d 597, 602 (5th
Cir.1988) cert. denied, Carmouche v. Auster 0il & Gas, Inc., 488
U.S. 848, 109 sS.Ct. 129, 102 L.Ed.2d 102 (1988). See also, S.
Nahmod, Civil Rights and Civil Liberties Litigation—The Law of
Section 1983 § 3.16 (2nd ed. 1986).



The plaintiff claims that the City of , @ municipality, is liable for the alleged
constitutional deprivations. A city is liable for the deprivation of a constitutiona right if the
deprivation was pursuant to governmental custom, policy, ordinance, regulation or decision.
Therefore, if you find that the plaintiff was injured as the proximate or legal result of [name of
municipality]'s policy, custom, ordinance, regulation or decision, whether made by its lawmakers
or by those officialswhose edicts or actsmay fairly besaid to represent officid policy, the city itsdf
will be responsible.

The[mayor/city council] isan official whose acts constitute final official policy of the City

of . Therefore, if you find that the acts of the [mayor/city council] deprived the plaintiff of
constitutional rights, the City of isliablefor such deprivations.
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CIVIL RIGHTS—42 USC SECTION 1983 (ADVERSE EMPLOYMENT
DECISION—EXERCISE OF FIRST AMENDMENT RIGHTS)

[The plaintiff claims that the defendant(s), while acting "under color of state law,"
intentionally deprived the plaintiff of rights under the Constitution of the United States.]

The plaintiff claims that while the defendant(s) were acting under color of authority of the
State of [as members of the School Board] he (they) intentionally violated the
plaintiff's constitutional rights. The plaintiff claims that when the defendant(s) [discharged the
plaintiff from employment] [failed to promote the plaintiff] because of the plaintiff's exerciseof the
right of free speech, the defendant(s) deprived him of his rights under the First Amendment of the
Constitution.

The First Amendment of the Constitution of the United States gives every citizen the right
to freedom of speech, which includes [describe the relevant free speech activity in which plaintiff
allegedly engaged.]

A person may suefor an award of money damages aganst anyonewho, "under color" of any
Statelaw or custom, intentionally violates the plaintiff's rights under the Constitution of the United
States.

Thus, the plaintiff must prove by a preponderance of the evidence each of the following:

1. That the actions of the defendant(s) were "under color" of the authority of the State of

2. That the plaintiff's speech activities were Constitutionally "protected" under the First
Amendment;

3. That the plaintiff's exercise of protected First Amendment rights was a substantial or
motivating factor in the defendant(s) decision [to discharge the plaintiff from
employment/not to promote the plaintiff];

4. That the defendant(s) acts werethe proximate or legal cause of the plaintiff's damages.



[In this case the Parties have stipul ated (agreed) that the defendant(s) acted "under color" of
state law. Y ou must accept that fact as proven.]

or

[State or local officials act "under color" of the authority of the State when they act within
thelimitsof their lawful authority. However, they also act “under color” of theauthority of the State
when they act without lawful authority or beyond the bounds of their lawful authority if their acts
are done while the officias are purporting or pretending to act in the performance of their official
duties. An official acts"under color" of the state authority if he abuses or misuses a power that he
possesses only because heis an official.]

[Include heretherelevant instructionsregarding liability of superior officersandthe
municipality.]

In determining whether the defendant(s) intentionally violated the plaintiff's First
Amendment rights, you must remember that the plaintiff asapublic employee hasaright to practice
freedom of speech only to the extent that it does not unduly interfere with the duties and
responsibilitiesof the plantiff'semployment. Indetermining whether the plaintiff'sspeech activities
in this case were protected activities under the First Amendment, you must balance the plaintiff's
First Amendment interests against the defendant(s) interests in promoting the efficiency of the
public serviceit performsthroughitsemployees. Therefore, if you find under dl the circumstances
presented that a reasonable public employer could not have concluded that the plaintiff's speech
activities unduly interfered with the duties and responsibilities of the plaintiff's employment, you
must find that the speech was protected First Amendment expression.

To prove that his speech activities were a substantial or motivating factor in the
defendant's(s)) decision, the plaintiff doesnot haveto provethat those speechactivitiesweretheonly
reason the defendants made the decision. The plaintiff need only provethat the speech activities
wereasubstantial consideration that made adifferencein or influenced the defendant's(s) decision.

Theplaintiff must also prove by apreponderance of the evidence that the act or failureto act
by the defendant was a cause-in-fact of the damage plaintiff suffered. An act or afailureto actis
acause-in-fact of aninjury or damagesif it appearsfrom the evidencethat the act or omission played
asubstantid part in bringing about or actually causing theinjury or damages. Theplaintiff must also
prove by a preponderance of the evidence that the act or failure to act by the defendant was a
proximate cause of the damage plaintiff suffered. An act or omission is a proximate cause of the
plaintiff's injuries or damages if it appears from the evidence that the injury or damage was a
reasonably foreseeable consequence of the act or omission.*

[If you find that the plaintiff has established each element of hisclaim, you must then decide

'See Anderson v. Nosser, 456 F.2d 835 (5th Cir.1972), affirmed
sub nom. Nosser v. Bradley, 409 U.S. 848, 93 S.Ct. 53, 34 L.Ed.2d
89 (1972); Reimer v. Smith, 663 F.2d 1316 (5th Cir.1981). See
also S. Nahmod, Civil Rights and Civil Liberties Litigation—The Law
of Section 1983, sections 3.17 and 3.18 (second edition 1986).



whether the defendant(s) have shown by a preponderance of the evidencethat he (they) would [have
dismissed] [not have promoted] the plaintiff for other reasons even if plaintiff had not exercised his
protected speech activity. If you find that the defendant(s) would [have dismissed] [not have
promoted] the plaintiff for reasons apart fromthe speech activity, then your verdict should befor the
defendant(s).]

If you find for the plaintiff and against the defendant(s) on ther defense, you must then
decide the issue of the plaintiff's damages.

[Include here the relevant instructions from the Damages section, infra, with
enumeration of the recoverable elements of damage and an explanation, as
appropriate, of the terms used in describing each element.]

10.5
EIGHTH AMENDMENT (EXCESSIVE FORCE)

Plaintiff claims that the defendant, by using excessive and unnecessary force against him,
violated plaintiff's Eighth Amendment constitutional rights.

Inmates are protected from cruel and unusual punishment under the Eighth Amendment of
the United States Constitution. In order to prove a violation under the Eighth Amendment, the
plaintiff must show that the defendant(s) unnecessarily andwantonly inflicted pain on him. Whether
a use of force against a prison inmate is unnecessary or wanton depends on whether force was
applied in agood faith effort to maintain or restore discipline, or whether it was done maliciously
or sadistically to cause harm. Inorder to proveaviolation under the Eighth Amendment in thiscase,
therefore, the plaintiff must prove each of the following two elements by a preponderance of the
evidence:

First: That the defendant(s) used force against the plaintiff maliciously and sadistically, for
the very purpose of causing plaintiff harm; and

Second: That plaintiff suffered some harm as aresult of the defendant's use of force.

If the plaintiff failsto prove either of these elements, you must find for the defendant. The
first element isto be evaluated by a subjective analysis of the defendant(s) and his state of mind at
thetime. Toact "maliciously” meansto intentionally do awrongful act without just causeor excuse,
with an intent to inflict injury or under circumstancesthat show an evil intent. I1n deciding whether
this element has been proved, | remind you that you must give prison officials wide ranging
deferencein the adoption and execution of policies and practices that in their judgment are needed
to preserve internal order and discipline and to maintain interna security in the prison.*

!See Hudson v. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117
L.Ed.2d 156, 60 U.S.L.W. 4151 (1992). 1In Hudson, the Supreme Court
overruled well-settled Fifth Circuit precedent which held that a
prison inmate claiming that his Eighth Amendment rights were
violated by a use of excessive force had to show that he suffered
"serious" injury. Hudson held that the "core judicial inquiry"™ in



Some of the things you may want to consider in determining whether the prison officias
unnecessarily and wantonly inflicted pain on the plaintiff include (1) the extent of the injury
suffered, (2) the need for the application of force, (3) the relationship between the need and the
amount of force used, (4) the threat reasonably perceived by the responsible officials, and (5) any
efforts made to temper the severity of aforceful response.

10.6
EIGHTH AMENDMENT (INADEQUATE MEDICAL CARE)

Plaintiff claimsthat prison officials, by demonstrating deliberate indifferenceto his serious
medical needs, violated his Eighth Amendment constitutiond rights.

Inmates are protected from cruel and unusud punishment under the Eighth Amendment of
the United States Constitution. In order to prove a violation under the Eighth Amendment, the
plaintiff must show that the defendant(s) unnecessarily and wantonly inflicted harm on him.

To show that his Eighth Amendment rights were violated because he received inadequate
medical care, the plaintiff must prove that defendant(s) exhibited deliberate indifference to his
serious medical needs. In order to prove a violation under the Eighth Amendment in this case,

all prison excessive force cases under the Eighth Amendment is
"whether force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm."
Id., 503 U.S. at 1, 112 S.Ct. at 996, 60 U.S.L.W. at 4153. This
inquiry 1is not objective, but, rather, delves into the state of
mind of the prison official. Further, the Court's holding seems to
be that this is the extent of the analysis when excessive force is
alleged in a prisoner case.

The Court held that the "objective" component of the Eighth
Amendment analysis, tied to "contemporary standards of decency," is
always satisfied, regardless of how badly the prisoner was hurt,
when a prison official maliciously and sadistically inflicts harm
on an inmate. Id.

The objective analysis is now more significant in Eighth Amendment
cases when prisoners allege that they received inadequate medical
care or were subject to unconstitutional conditions of confinement.
In such cases inmates still must establish objectively that they
were subject to a "serious" deprivation. Id.

On remand, the Fifth Circuit in Hudson enumerated the five factors
listed as being among the several factors that are relevant to the
test for unnecessary and wanton infliction of pain in the Eighth
Amendment context. Hudson wv. McMillian, 962 F.2d 522 (5th
Cir.1992).



therefore, the plaintiff must prove each of the following three elements by a preponderance of the
evidence:

First: That defendant(s) displayed deliberate indifference to an illness or injury of the
plaintiff;

Second: That the plaintiff'sillness or injury was serious; and

Third: That the plaintiff was injured as a result of the prison officials acts or omissions
regarding hisillness or injury.

If the plaintiff failsto prove any of these elements, you must find for the defendant(s). The
first element is to be evaluated by a subjective analysis of the defendant(s) and his state of mind.
To act "deliberately" meansto act intentiondly; that is, knowingly and voluntarily and not because
of mistake or accident.

The second element isto be examined objectively, focusing on the specificiliness or injury
and the reasonably foreseeable consequences to the plaintiff of a deprivation of careor inadequate
care.! That is, would a reasonable person acting under the same circumstances foresee that the
conduct of the defendant(s) would cause the harm plaintiff claims?

10.7
EIGHTH AMENDMENT (CONDITIONS OF CONFINEMENT)

Plaintiff claims that the conditions of his confinement in (prison) (jail) were such
that they violated his Eighth Amendment constitutional rights.

Inmates are protected from cruel and unusual punishment under the Eighth Amendment of
the United States Constitution. In order to prove a violation under the Eighth Amendment, the
plaintiff must show that he was unnecessarily and wantonly caused pain.

To show that his Eighth Amendment rights were violated because of the conditions of his
confinement, the inmate must prove by a preponderance of the evidence that the prison conditions
resulted in a serious deprivation of hisbasic human needs. It isnot enough that the conditionswere
restrictive or even harsh; thisis part of the pendty that criminal offenders must pay. Rather, you
may find that the conditions of the plaintiff's confinement were cruel and unusua only if they
deprived him of theminimal civilized measure of life'snecessities. Thetest isan objective one, and
in applying it, you should be guided by society's contemporary standards of decency.! What you

'See Hudson v. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117
L.Ed.2d 156, 60 U.S.L.W. 4151 (1992); Estelle v. Gamble, 429 U.S.
97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976).

!See Hudson v. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117
L.Ed.2d 156, 60 U.S.L.W. 4151 (1992); Rhodes v. Chapman, 452 U.S.
337, 101 S.Ct. 2392, 69 L.Ed.2d 59 (1981).



must decide, then, iswhether, under the circumstances, the conditions of confinement about which
the plaintiff complains were reasonable or not.

PATTERN JURY INSTRUCTIONS
LABOR AND EMPLOYMENT CLAIMS
11. LABOR AND EMPLOYMENT CLAIMS
11.1
FAIR LABOR STANDARDS ACT (29 U.S.C. SEC. 216)

This case arises under the Fair Labor Standards Act, a federal law that provides for the
payment of minimum wages [and/or time-and-a-half overtime pay]. The plantiff claims that the
defendant did not pay him the legally required minimum wage [and/or overtime pay].

The plaintiff must prove each of the following by a preponderance of the evidence:

1. That the defendant employed the plaintiff during the time period involved,

2. That [the plaintiff's work was engaged in commerce or in the production of goods for

commerce] [the defendant's business or businesses under unified operation or common

control employed at |east two persons and was engaged in commerce or the production of

goods for commerce and had annual gross sales of at least $500,000];* and

3. That the defendant failed to pay the plaintiff the minimum wage [and/or overtime pay]
required by law.

The term "commerce" has a very broad meaning and includes any trade, commerce,
transportation, transmission or communication between any state and any place outside that state.

A person is considered to have been "engaged in the production of goods' if the person
produced, manufactured, mined, handled, transported, or in any other manner worked on such goods
or worked in any closely related process or occupation directly essential to the production of the
goods.

The minimum wage during the period of timeinvolved in this casewas $ per hour.

In determining whether an employer has paid the minimum wage, the employer is entitled
to acredit for the reasonable costs it incurred in furnishing certain items such as meals, lodging, or

!See The Federal Labor Standards Act of 1989; see also 29
U.S.C. §§ 203 (s), 206; West's Federal Practice Manual § 1451.6 and
Supplement 1451.6.



other facilities if the employer regularly provided the meals, lodging, or other fecilities for the
benefit of the employee.

An employer must pay its employees at |east one and one-half times their regular rate for
overtime work.

An employee'sregular rate isthe basis for calculating any overtime pay due the employee.

Theregular ratefor aweek isdetermined by dividing thefirst 40 hoursworked into the total
wages paid for those 40 hours. The overtime rate, then, is one and one-half times that rate.

Inits defense, the defendant claimsthat even if you should find that the plaintiff has proved
al the necessary elements of his/her claim, the minimum wage law [the overtime pay law] does not
apply because the defendant is exempt from those requirements.

The exemption clamed by the defendant is [insert applicable exemption).

Toreceivethebenefit of thisexemption, the defendant must prove by apreponderance of the
evidence [/ist or describe essential elements of the claimed exemption].

If, after considering al of the evidence, you find that the plaintiff has failed to prove one or
more of the elements of his (her) claim, your verdict must be for the defendant.

Evenif the plaintiff has proven the elementsof his (her) claim, you must return averdict for
the defendant if the defendant proves by a preponderance of the evidencethat it is exempt from the
minimum wage law [overtime pay law].

If, however, you find that the plaintiff has proved by a preponderance of the evidence all of
the elements of hisclaim, and that the defendant has failed to establish its claim of exemption from
the minimum wage law [or, the overtime pay law], then your verdict must be for the plaintiff and
you must determine the damages that the plaintiff is entitled to recover.

The measure of damages is the difference between what the employer should have paid the
employee under the law and the amount that you find the employer actually paid.

11.2

AGE DISCRIMINATION IN EMPLOYMENT ACT (29 U.S.C. SECTIONS 621-634)

Theplaintiff claimsthat the defendant discriminated against the plaintiff by discharging him
and later failing to rehire him because of his age.

Specifically, the plaintiff clamsthat [describethe specific act asserted as discrimination on
the part of the defendant ].
The defendant denies that [describe the specific act and defendant’s defenses, if any ].

It isunlawful for an employer to discharge [discriminate against] an employee forty years



of age or older because of that employe€e's age.

The plaintiff must prove by a preponderance of the evidence each of the following:
1. That he was forty (40) years of age or older at the time of discharge;

2. That he was discharged [discriminated against], and

3. That his age was one of the reasons the defendant discharged [discriminated
against] him. He need not prove that age was the only reason.

If you find that the plaintiff has established each of these elements of his claim, you must
then consider the defendant's defenses. The defendant makes this (these) defense(s):

[That ageisagood faith occupational qualification] [and] [that the treatment of the plaintiff

was in accordance with the terms of a good faith seniority system.]

The law permits an employer to discharge an employee when the discharge is based upon
that (either of those) ground(s). Thus if you find that the defendant has established, by a
preponderanceof theevidence, [that ageisabonafide occupational qualification] [that thetreatment
of the plaintiff wasin accordance with the terms of agood faith seniority system] you must find for
the defendant.

[To establish a "good faith occupational qualification,” an employer must prove that he has
reasonabl e cause to believe that all or substantially all of a class of applicants would be unable to
perform ajob safely and efficiently, and that the occupational qualificationis"reasonably necessary
to the essence” of the business operation.]

[Toqualify asa"good faith seniority system” the system must usethelength of serviceasaprimary
criteria for the fair allocation of available employment opportunities among younger and older
workers.]

[To summarize, the plantiff must prove by a preponderance of the evidence that the defendant
discriminated against him because of his age.]

[However, should the defendant seek to justify the termination of the plaintiff on the basis of an
occupational qualification, or seniority system, then the defendant must prove by a preponderance
of the evidence that the defendant did in fact terminate the plaintiff's employment on the basis of an
occupational qualification or seniority system as defined in thisinstruction.]

If youfind that the defendant discriminated against the plaintiff, then you must determinethe amount
of damages the plaintiff has suffered.

[Enumerate recoverable elements of damage with explanation, as appropriate, of thetermsused in
describing each element.]

113
EMPLOYEE'S CLAIM AGAINST EMPLOYER AND UNION
The plaintiff makestwo claims. The plaintiff first claimsthat his employer discharged him

without just cause in violation of the collective barga ning agreement that governs the terms and
conditions of the plaintiff'semployment. The plaintiff's second claim isthat the union breached its



duty to fairly represent him as one of its members. Specifically, the plaintiff claimsthat the union
failed to investigate [or otherwise process| the plaintiff's grievance against his employer under the
grievance procedure provided by the collective bargaining agreement.

[Asto thefirst claim, you are instructed that an employer may only discharge an employee
governed by a collective bargaining agreement if there is just cause for the employee's dismissal.
Just cause means areal cause or basis for dismissal and not an arbitrary whim. A just causeis a
cause that a reasonable employer, acting in good faith in similar circumstances, would regard as a
good and sufficient basis for terminating the services of an employee.]

Towinon hisfirst claim, the plaintiff must prove both of the following by a preponderance
of the evidence:

1. That hisemployer discharged him from his employment, and
2. That the discharge was without just cause.
If you find for the plaintiff on the first claim, you must then consider the second claim.

A union hasaduty under the law to fairly represent theinterests of itsmembersin protecting
their rights under a collective bargaining agreement. Astothe plaintiff's second claim, the plaintiff
must prove by a preponderance of the evidence that the union breached its duty to fairly represent
the plaintiff's interests under the collective bargaining agreement.

However, an individual employee does not have an absolute right to require his union to
pursue a grievance aganst his employer. A union has considerable discretion in controlling the
grievance and arbitration procedure. Thequestion isnot whether the employeeis satisfied with the
union representation or whether that representation was perfect.

The test is basic fairness. So long as the union acts in good faith, it may exercise its
discretion in determining whether to pursue or process an employee's grievance against the
employer. Even if an employee's grievance has merit, the union's mere negligence or its exercise
of poor judgment does not constitute abreach of its duty of fair representation. But where aunion
acts in bad faith and with hostility, discrimination or arbitrariness fails to process a meritorious
grievance, the union violates its duty to fairly represent the union member who has made the
grievance.

DAMAGES

The amount of your verdict should be a sum that you find fairly compensates the plaintiff
for the damages he hasincurred. The measure of damages to which the plaintiff is entitled, if any,
is the amount which the plaintiff would have earned from his employment with the employer if he
had not been discharged. Y ou must reduce thisamount by any earnings that the plaintiff earned, or
reasonably could have earned, from other employment. [The plaintiff has the duty to mitigate or
minimize hisdamage. The defendants are not responsible for lost earnings that the plaintiff could
have avoided if he had used reasonable carein seeking other employment to avoid or minimize the

injury.]



Once you have arrived at a figure for lost wages or damages, you must apportion those
damages between the employer and theunion. 1n making the apportionment, you should follow this
guideline. Theemployer isliablefor |ost wages due solely to its breach of the collective bargaining
agreement in discharging the plaintiff. The union is responsible for any increases in lost wages
caused by itsfailure to process the plaintiff's grievance.

PATTERN JURY INSTRUCTIONS
TAX REFUNDS
12. TAX REFUNDS

In each of the following tax refund charges, the following introductory sentence may be
appropriate:

In this case the plaintiff seeks arefund of taxes that he has paid.
12.1
REASONABLE COMPENSATION TO STOCKHOLDER—EMPLOYEE

The plaintiff is entitled to certain tax deductions that are ordinary and necessary business
expenses, such as reasonable salaries or other compensation paid for personal services actually
rendered.

However, acorporationisnot entitled to adeduction for dividendsit paysto itssharehol ders.
Dividends paid by a corporation to its shareholders are a distribution of profits, not deductible
eXpenses.

The Commissioner of Interna Revenue must disallow any portion of a compensation
deduction that the Commissioner believesis (1) not compensation or (2) unreasongble in amount.
This prevents a corporation from improperly reducing its taxes by distributing all or some of its
profits to its shareholders and calling the distribution something else, like salaries.

Y ou must decide whether the plaintiff may deduct onits federal income tax returnsfor the
years involved certain amounts it says it paid as salaries. To be entitled to the salary deductions
claims, the plaintiff must establish each of the following by a preponderance of the evidence:

1. that the payments were actually paid as compensation for services rendered and were not
adistribution of the profits of the business, and

2. that the payments are reasonable when compared with the personal services actually
rendered.

The fact that the plaintiff called the payments salary, compensation or bonus is not
determinative.

Reasonable compensation is the amount that is paid for similar services, by similar



enterprises, under similar circumstancesto a qualified person, whether that person is a sharehol der
of the corporation or not.

In deciding what is reasonable compensation, you may consider al of thefollowing factors:
1. The size, nature and complexity of the plaintiff's busness.

2. The quality and quantity of the services actually rendered by the employee, including the
difficulty or simplicity of the work and the responsibility assumed by the employee.

3. The qualiifications, experience and background of the employee, including any special
training and formal education.

4. Whether or not all of the employee's time was devoted to the business, or whether the
employee devoted time to other businesses, interests and activities.

5. The salaries paid to others employed by the plaintiff and whether and how much stock
they owned in the corporation.

6. What acomparable business pays for comparable services.

7. The relationship between the amounts paid to the employee and the employee's
shareholdings in the plaintiff.

8. The dividend history of the plaintiff.
9. Whether the amount paid was set or adjusted after the profits for the year were known.

10. Theextent of control which theemployee or amember of the employee'sfamily had over
the corporation in setting the amount of the payment.

11. Whether the person or persons setting the amount of the payment did so with aview of
avoiding payment of corporate taxes on that amount.

No one factor is controlling. Y ou should make your decision after consideration of all the
evidence.

[Remember that this case does not involve the plaintiff's right to pay any amount it wishes
to any employeeit chooses. Theonly issue iswhether all of the amounts that were paid qualify as
atax deduction.]

12.2
DEBT VS. EQUITY
A corporation may deduct fromitsgrossincomefor incometax purposesany amountsit pays

asinterest on money that it has borrowed. However, a corporation may not deduct from itstaxable
income any dividends it pays to its shareholders. [The fact that the amount paid is taxable to the



recipient, either asinterest or asadividend, isirrelevant.]

Here, the Commissioner of Internal Revenue determined that the payments that the
stockholdersin it made to the plaintiff were investments by them in the capital of the corporation
and not loansto the corporation, and that the later paymentsthe plaintiff made to those stockholders
were dividend distributions and were not interest payments on loans to the company. Asaresult,
the Commissioner disallowed the deductions the plaintiff claimed for payments as interest. The
plaintiff has the burden of proving that the Commissoner's determination was incorrect.

Y ou must decide whether the stockholders payments to the plaintiff created a good faith
indebtedness—a true loan—or whether they were made as investments in the capital of the
corporation. A person may be both an investor and a creditor in the same corporation but, as| shall
explain later, status as one or the other is not necessarily determined by the label that the parties
attached to the transaction.

An investment in capital is an advance made to a corporation by a stockholder as an
investment for the purpose of making aprofit. Whether the stockholder makes a profit is dependent
upon and measured by the future success of the business. In other words, the stockholder making
the advance intends to make an investment and take the risks associated with the venture. The
corporation is not committed to repay the money to him. The stockholder-investor anticipates a
return out of future profits of the enterprise. A return is by no means certain, however, since an
investment in capital is similar to any other investment that is dependent upon future profits and
earnings.

A "loan" isan advance of money pursuant to an agreement that the money will be repaid at
some future date. The agreement and obligation to repay must be absolute. Of course, the lender
takes the risk that the corporation may not be able to repay theloan; however, the obligation to do
S0 continues to exist without regard to the financial ability of the corporation.

Theessential difference between astockholder who makesacapital investment and acreditor
who loans money to the corporation is that the stockholder's intention is to embark upon the
corporate venture as an owner with all associated risks of lossin order to reach hisgoa of making
aprofit. Thecreditor, however, does not intend to take such risks so far asthey may be avoided, but
merely lends money to others who intend to take the risk.

There is no single test to determine whether advances by stockholdersto a corporation are
considered as loans to the corporation or as capitd investments in the corporation. You must
consider al of the facts of this case and determine the true substance of the transaction. Neither
names nor labels are determinative. The substance and not the form is controlling. You must
examine the transaction interms of what the partiesintended to accomplish and what they actually
accomplished; you should not be misled by the symbols, labels or forms they used.

In determining whether the transaction was a loan or an investment, you may consider the
following factors:

1. The presence or absence of a maturity date. The presence of a fixed maturity date
indicatesafixed obligation to repay, acharacteristic of aloan. The absence of afixed maturity date
indicates that repayment was in some way tied to the fortunes of the business, which is a



characteristic of a stockholder's investment.

2. Whether there is an expectation of payment at maturity. If thereis such an expectation,
thisisanindication of the existence of adebt. If thereisno red expectation of payment a maturity
or if thereisan unreasonably postponed due date on the note representing the advance, thisindicates
that the advance was intended to be an investment.

3. Whether the corporation established a sinking fund (tha is, a fund in which money is
accumulated to pay aloan when it becomes due); whether the corporation had the notes of the
stockholder subordinated to other indebtedness; whether the corporation prevailed upon its
stockholdersto postpone or forego payments of the amountsthat they termed principd, or interest.
Any of these acts would indicate that there was a reasonable expectation of payment at maturity.
However, if the corporation did not establish a snking fund, or did not have the stockholders to
subordinateto other creditors, or postpone payment of the stockhol der's notes, thismay indicate that
there was no good expectation of payment at maturity.

4. The source of the payments. If repayment ispossible only out of corporate earnings, the
transactionlookslikeacontribution of equity capital. If, however, repaymentisnot dependent upon
earnings, the transaction looks like aloan to the corporation.

5. Anincreased participation in management. If the contributorswere granted anincreased
voting power or participation inthe affairs of the corporation by virtue of the advance, thisindicates
that theadvancewasan investment. If the contributorswere not granted any increased voting power
or participation in the corporation's affairs by virtue of the advance, this would indicate that the
transaction was aloan and not an investment in capital.

6. How the corporation treated other creditors. If the corporation paid other creditors upon
the maturity of the corporation's obligations to them, but advances to the corporation by its
stockholders were not so paid, this indicates that the advances by the stockholders were capital
investments, and not true loans.

7. Whether therewas "thin" or inadequate capitdization. Thin capitalization isevidence of
acapital contribution wherethe debt to equity ratiowasinitially high. Asto thedebt to equity ratio,
if the amount of the debt is much higher, or several times higher, than the amount of capital stock,
thiswould tend to indicate that the advances in question were capital investments. If the amount of
debt is more nearly equal to, or is less than, the amount of capital stock, this indicates that the
advances represented true indebtedness.

8. If the corporation makes so called "interest” payments but does so only when profits are
available, this indicates a capital investment; if regular payments are made, whether profits are
available or not, this indicates that the transaction was aloan and not an investment in capital.

9. The identity of interests between creditor and stockholder. If stockholder advances are
made in proportion to their respective stock ownership, it looks like an equity capital contribution.
A sharply disproportionate ratio between a stockholder's percentage interest in stock and the debt
strongly indicates that the debt is a true loan.

10. The corporation’s ability to obtain |loansfrom outside sources. If the corporation hasthe



ability to borrow funds from outside sources at the time an advance by a shareholder is made, then
the advance looks like a true loan. If no reasonable creditor would have loaned funds to the
corporation at the time of the advance, an inference arises that areasonabl e sharehol der also would
not do so, and the transaction has the appearance of an investment in capital.

No single factor or consideration is controlling; your decision should be made on the basis
of all the evidence in the case.

12.3
EMPLOYEE VS.INDEPENDENT CONTRACTOR

The law requires every employer that payswages to an employee to deduct and withhold a
certain amount of taxes from the gross wages of the employee. The employer pays those taxes to
the Federal Government for the employee.

If the employer fails to withhold the necessary taxes from the employee's wages, the
employer isrequired to pay the amount that it should have withheld.

The plaintiff has made certain payments to the Federal Government as taxes deducted and
withheldfrom employee'swages. The plaintiff contendsthat it wasnot liablefor theamount it paid,
and thusisentitled to arefund on the ground that werenot itsemployees, but were, instead,
independent contractors. If they were not the plaintiff's employees, then the plaintiff is entitled to
recover the money. If they were employees of the plaintiff, then the plaintiff is not entitled to
recover the money it paid.

The sole issue for you to decide is whether, during the time in question, were
employees of the plaintiff or whether they were independent contractors.

Thereareanumber of factorsyou must takeinto consideration in making that determination.
No one factor is controlling. Y our determination should be made from all of the evidence in this
case.

Oneof the most important considerationsisthe degree of control the plaintiff exercised over
the work of . An employer hasthe right to control an employee. Thus, it isimportant to
determine whether the plaintiff had the right to direct and control not only asto the results
of 's work, but also as to the details, manner and means by which those results were
accomplished. Y ou must determinewhether the plaintiff had the right to control the number and the
frequency of breaks, how performed their work, the type of equipment they could use, and
their work schedule. If you find that the plaintiff had theright to supervise and control those details,
and the manner and means by which the results were to be accomplished, this indicates that there

was an employer-employee relationship between the plaintiff and . A finding that the
plaintiff did not exercise such elements of supervision and control over would support a
finding that were independent contractors and not the plaintiff'semployees. Itistheright

to control and not the actud exercise of control that isimportant.

Another factor you should consider iswhether were (individually) carrying on an
independent business or whether they regularly worked in the course of the plaintiff'sbusiness. For



this purpose, you may consider whether advertised or generally offered their servicesto
others; whether or not they, asindividuals or as a group, used abusiness name in dealing with the
plaintiff; whether they listed themselvesin any business capacity in city or telephone directories;
whether they maintained their own offices; whether they procured necessary licenses for the
carrying on of their activities, whether they supplied their own tools or equipment; and any other
evidence tending to show that they were carrying on an independent business as individuals or as
agroup.

Another factor you should consider isthe term and duration of the relationship between the
plaintiff and . The relationship of an independent contractor generally contemplates the
completion of an agreed service within a stipulated period of time. An employment relationship
generaly involves a continuous rendering of services for an indefinite period of time.

Another factor you may consider is the manner of payment. An independent contractor
generdly isone who has the opportunity to make a profit, or therisk of taking aloss; an employee
generdly does not have the opportunity to make aprofit, or therisk of loss. Anemployee generally
ispaid on atime or piecework or commission basis, while an independent contractor is ordinarily
paid an agreed amount—or according to an agreed formula basis—for a given job.

The description the parties giveto their relationship isnot controlling. Y ou must determine
whether the relationship between the plaintiff and the is one of employment or of
independent contract, taking into account all of the factors | have mentioned to you and all of the
evidencein this case.

12.4
BUSINESS LOSS VS. HOBBY LOSS

The controversy in thiscase concernsthe deductibility of expensesinvolved in the operation
of . Theplaintiff contendsthat he operated asabusinessfor profit, and therefore
is entitled to a deduction from income tax for the years for the losses he sustained in
operating . The Government contendsthat plaintiff operated for personal pleasure,
enjoyment and prestige, that the plaintiff did not have aprofit motivein operating and that,
as a conseguence, the plaintiff is not entitled to deduct the losses that resulted from operating

A taxpayer is alowed to deduct all of the ordinary and necessary expenses paid or incurred
in carrying on atrade or business. Moreover, if ataxpayer sustained alossduring aparticular year,
he may deduct that |oss from income derived from other sources, such asthe plaintiff has done here.
The key words are "trade or business.” |f expenses or losses occur in atrade or business, they are
deductible. If apersonisengaged inan activity ssmply for pleasure or recreation or social prestige
and not to make a profit, the expenses incurred in the activity are not deductible. An activity isa
trade or business only when a taxpayer enters into the activity with the real expectation of making
aprofit.

To constitutea business, the activity usually must be carried on regularly and continuously,
over aperiod of time. Generally, aperson engaged in abusiness activity holds himself out asselling
goods or services, and regularly devotes time and attention to that activity. However, the activity



need not be the taxpayer's only occupation or even his principal occupation. It may be asideline,
so long as it occupies the time, attention and labor of the taxpayer for the purpose of profit, not as
amererecreation or hobby. Inthisregard, you may consider the plaintiff's regular occupation and
the amount of income derived from that occupation. Y ou may also compare the character of his
regular occupation with the size and character of the activity in question in this case and thetime he
expended on each.

If you find that the plantiff had a profit motive, then the fact that the plaintiff's activities
were conducted in the face of serious losses, standing alone, does not necessarily mean that those
activities were for the plaintiff's persona pleasure.

If the taxpayer sincerely and in good faith hopes and expects to make a profit from the
activity, then thefact that others may believethat there was no reasonabl e expectation of profit from
the activity does not prevent it from beng a business.

In determining whether the plaintiff intended to engageintheactivity for profit, no onefactor
is controlling. After considering all of the evidence, you must decide whether the plaintiff has
proved by a preponderance of the evidence that the activity in question constituted the conduct of
atrade or business, or whether the plaintiff engaged in such activity as ahobby or for recreation or
other similar purposes and not for profit. [You must determine separately for each of the years
involved whether the activity in question was atrade or business conducted for profit. It may bea
businessone year and not the next, or viceversa. However, indetermining whether the activity was
abusinessin aparticular year, you may consider the fact that the activity was or was not abusiness
inayear prior or subsequent to the particular year you are considering.]

12.5
REAL ESTATE HELD PRIMARILY FOR SALE

The plaintiff claims heisentitled to treat the gain from the sale of the propertiesin question
as capital gain, subject to the lower capital gain tax rate. The Government contends that the gain
should be taxed at the higher ordinary income tax rates.

Y ou must decide whether or not the plaintiff is entitled to treat the gain from the sale of the
properties in question as capital gain.

A gain qualifiesfor capital gain tax treatment if the plaintiff proves by a preponderance of
the evidence, first, the plaintiff held each of the parcels of property for more than six months prior
to sale; and second, the plaintiff did not hold the properties primarily for sale to customersin the
ordinary course of atrade or business.

[ The parties agree that the propertiesin question wereheld by the plaintiff for morethan six
months prior to the sale.]

[Y ou must determine whether the plaintiff held the properties in question for more than six
months prior to the sale. If he did not, then you must find that the plaintiff isnot entitled to treat the
gain as capital gain.]



[If he did, then] [Thus] you must decide whether, at the time of the sale, the plaintiff was
holding the properties in question primarily for sale to customers in the ordinary course of the
plaintiff's trade or business. "Primarily" means "of first importance" or "principaly.”

In making your decision you must carefully scrutinize the circumstances surrounding the
plaintiff's ownership and sale of these properties. While the reason the plaintiff acquired the
property is entitled to some weight, the ultimate question is the reason why the plaintiff held the
property at the time of sale. Property that was originally acquired for investment may changein
character to property held for sale to customersin the ordinary course of atrade or business. If the
plaintiff held the property for investment in the hope that it would gppreciate in value without any
further activity on the plaintiff's part, this would indicate that the property was a capital asset.
However, if the plaintiff held the property in the hope that it could be devel oped and thenresold in
the ordinary course of the plaintiff's trade or business, this would be evidence that it was held
primarily for sale. Y ou may consider the following factors in making your decision:

1. The extent to which the plaintiff (or others acting on the plaintiff's behdf) engaged in
developing or improving the properties. |If there was development or improvement, this
would indicate that the plaintiff was holding the properties for sale to customers in the
ordinary course of histrade or business.

2. The number, continuity and frequency of the sales. The presence of extensive and
continuous sales activity over a period of time would indicate that the plaintiff held the
properties in question for sale to customers in the ordinary course of atrade or business.
Limited saleson an infrequent bas sare evidencethat the plaintiff did not hold the properties
for saleto customersin the ordinary course of atrade or business.

3. The solicitation of customers. If the plaintiff (or others acting on the plaintiff's behalf)
actively solicited customers, thiswould indicate that the plaintiff was holding the properties
intheordinary course of atrade or business. If the plaintiff advertised the propertiesfor sale,
this would be evidence that he was holding the properties for sde to customers in the
ordinary course of trade or business. However, if the plaintiff did not actively solicit
customersand did not advertise the propertiesfor salg, it isevidence that the propertieswere
not held for sale to customers in the ordinary course of atrade or business.

4. Theincomethe plaintiff derived from the sale of the propertiesin relation to incomefrom
other sources. If asubstantial part of the plaintiff's income was derived from the sales of
these properties, thisisan indication that the saes activity constituted the conduct of atrade
or business. If the income derived was not substantial in relation to income from other
sources, this is an indication that the sale of the properties did not constitute a trade or
business.

5. The holding period of the property. The shorter the elapsed time between the plaintiff's
acquisition of the properties and the disposition of them, the more reasonable it is to
conclude that plaintiff held the properties for sale to customers in the ordinary course of a
trade or business. Conversely, the longer the holding period, the more it appears that the
plaintiff held the properties for investment purposes.

These are not exclusive factors. They are guidelines. There may be other factorsthat you



may consider that | have not mentioned, and you should bear in mind that no one factor is
determinative of the issue before you. In making your decision you should carefully weigh all of
the evidence.

12.6
SECTION 6672 PENALTY

, a corporation, withheld from the wages and salaries of its employees federal
income taxes and social security taxes totaling $ . The corporation failed to pay to the
Government the amount withheld, as it was required to do under the law, and it then became
insolvent and had no funds from which the Government could collect the withheld taxes.

The law provides that a person associated with a corporation who has the duty and
responsibility to see that the taxes are paid to the Government, and who willfully failsto do so, is
persondly liable to the Government in the form of a penalty for the amount of taxes withheld but
not paid. Thisgenerdly isreferred to asthe 100 percent penalty becausethe amount of the penalty
isegual to the amount of taxesthat were withheld but not paid. Thus, the penalty ismerely ameans
of collecting the taxes withheld and not paid in order to make the Government whole.

The employer, a corporation, can act only through its officers, directors and employees.
Every corporation that isan employer must have some person or persons, but at least one, who has
theduty or responsibility of withholding and paying the taxeswhich thelaw requiresthe corporation
to withhold and to pay to the Government. More than one person may be liable for the 100 percent
penalty.

The Government contendsthat the plaintiff was one of the personsresponsiblefor collecting
and paying to it the taxes that were withheld. The Government also contends that the failure of the
plaintiff to pay over those taxes was willful. The plaintiff has the burden of proving to you, by a
preponderance of the evidence, either that the plaintiff was not aperson whose duty it wasto collect
and pay to the Government the taxes in question, or that the plaintiff did not willfully fail to collect
and pay over such taxes.

Thusthe first issue is whether the plaintiff was aresponsible person. The term responsible
person includes any person who is connected or associated with the corporation-employer in such
amanner that he has the power to see that the taxes are paid, or the power to make final decisions
concerning the corporation, or the power to determine which of the corporation’s creditors areto be
paid and when they are to be paid. The term responsible person may include corporate officers,
employees, members of theboard of directorsor stockholders. The meaning of theterm responsible
person is broad and is not limited to the person who actually prepares the payroll checks or the tax
returns. One may be a responsible person although he is not authorized to draw checks for the
corporation, so long as he has the power to decide who will receive the corporate funds. 1n other
words, the responsible person is any person who can effectively control the finances of the
corporation, or determine which of the corporation's bills should or should not be paid.

If you conclude that the plaintiff was not a responsible person, then you need not consider
any other issue, and you must find in favor of the plaintiff. However, if you find that the plaintiff
was aresponsible person, you then must decide whether the plaintiff acted willfully in the failure



to pay the withheld taxes to the Government.

The term willfully means that the act of failing to pay over the taxes was voluntarily,
consciously and intentionally donewithout reasonable cause. If the responsible person consciously,
voluntarily and intentionally used, or caused to be used, the funds that were withheld to pay taxes
for some other purpose, then he has acted willfully. Itisnot necessary to find that the plaintiff had
bad motives. It must only be shown that the plaintiff made the deliberate choiceto use thefundsin
some way other than to pay the Government. If you find that, at atime when withheld taxes were
due and owing to the Government, the plaintiff used corporate fundsto pay suppliers, or employees
net take home salaries, or rent, or any creditor, including the plaintiff, or in any way other than
paying the Government thewithheld wages of the employeesastheir federd incometaxesand social
security taxes, you must find that the plaintiff acted willfully in failing to seethat the withheld taxes
were paid. It isno excuse or defense that the responsible person, in good faith, hoped to pay the
taxes at a later time, or relied upon the advice and information furnished by accountants and
attorneys.

12.7
GIFTS IN CONTEMPLATION OF DEATH

Any gift madeby a person within the threeyearsimmediately before his death is presumed
to have been made in contemplation of death. Unless the plaintiff establishes by a preponderance
of the evidence that the gift by was not made in contemplation of death, the fair market
value of that gift must be included in 's gross estate for federal estate tax purposes.

The Commissioner of Internal Revenue determined in this case that the gifts were madein
contemplation of death, and therefore assessed additional taxes against the estate. The plaintiff
challenges the Commissioner's determination.

The term "in contemplation of death" does not have reference to a general expectation of
deaththat all of usshare. Ontheother hand, itsmeaning isnot restricted to afear or belief that death
iIsimminent or near. Rather, atransfer is"in contemplation of death” if it isprompted by thethought
of death (adthough the thought of death may not be the only thing that prompts it). A transfer is
prompted by the thought of death if it is made either with the purpose of avoiding death taxes, or if
it is made for any other motive associated with death.

Thustheissueis 'sstate of mind when thetransfer of the property wasmade. Stated
another way, you must determine what prompted at the time of the transfer, to make the
transfer. You must determine his motives by considering al of the facts and circumstances
surrounding the transfer.

In this connection, you should consider the following questions:

1. What was 's age at the time of the transfer? A transfer made by a person in
advanced yearsismore likely to be in contemplation of death than atransfer made by aperson who
IS not advanced in years.

2. What wasthe cause of 'sdeath? A transfer made by aperson whoisin bad health



and who knows of the bad health ismore likely to be in contemplation of death than atransfer made
by a person who isin good health and who knows of the good health.

3. What was the relative value of the property given away? If the value of the property
transferred by is small in comparison to the overall value of his (her) estate, thisis an
indication that the transfer was not made in contemplation of death. However, if the property
transferred had a substantial value and comprised a substantial portion of 'S estate prior to
the transfer, this may be an indication that the transfer was made in contemplation of death.

4. Who was the recipient or donee of the gift? A transfer to a person who would normally
have received the property upon thetransferor'sdeathismorelikely to be in contempl ation of death
than atransfer to aperson who would not normally have received the property upon thetransferor's
death.

5. Had made such gifts before? If a person had a history of making gifts, this
indicatesthat thetransfer involved was not madein contemplation of death. If did not have
a history of making gifts, the fact that he (she) began making gifts shortly before death is an
indication that they were made in contemplation of death.

6. Were the gifts made pursuant to a specific plan? If you find that made this
transfer pursuant to a plan to reduce the amount of the taxes that would be due on his (her) estate,
then it is more likely that the transfer was made in contemplation of death. On the other hand, a
finding that the transfer was not made in order to reduce taxes does not necessarily mean that it was
not made in contemplation of death, sinceit may still have been a substitute for giving property by
will at death.

Each of these factorsisrelevant in assisting you to reach your determination, but no single
factoriscontrolling. If you findthat the plaintiff hasproved by apreponderance of the evidence that
alife motive was the dominant motive that prompted to make the gifts, then the plaintiff
has overcome the presumption that the gifts were made in contemplation of death and you should
find for the plaintiff. If you find that a death motive was the dominant motive that prompted

to make the gifts, then you must find for the Government.

After considering all of the facts and circumstances, you may find that the decedent had
mixed motives for making these gifts and that those motives associated with life were evenly
balanced by other matives associated with death. If you do, you must find for the Government,
becausethe plaintiff has failed to prove to you by a preponderance of the evidence that the transfer
was hot made in contemplation of death.

PATTERN JURY INSTRUCTIONS
MISCELLANEOUS FEDERAL CLAIMS
13. MISCELLANEOUS FEDERAL CLAIMS
13.1

AUTOMOBILE DEALERS DAY-IN-COURT ACT (15 U.S.C. SECTION 1221)



Theplaintiff claimsthat the defendant failed to act in good faith in [terminating] [cancelling]
[not renewing] the plaintiff's written franchise agreement.

[Each party to an automobile franchise agreement (and dl officers, employees or agents of
each party) must act ingood faith. They must act in afair and equitable manner toward each other.
Each party must be free from coercion, intimidation or threats of coercion or intimidation from the
other party.]

The plaintiff must prove each of the following by a preponderance of the evidence:

1. That the defendant failed to act in good faith in the [termination] [cancellation]
[nonrenewal] of the franchise;

2. That the defendant's conduct amounted to coercion or intimidation, or threats toward the
plaintiff; and

3. That the plaintiff suffered damages as aresult of the defendant's conduct.

The fact that a dealer has a written franchise agreement with a manufacturer does not give
the dealer the right to have the written agreement renewed when it expires. However, the
manufacturer must act in good faith in determining whether to renew the agreement. The
manufacturer is not prohibited from enforcing reasonable provisions of the contract or from
advancing its own business interests by making recommendations [urgings] [arguments] that will
encourage the dealer to engage in more efficient operations or to sell more.

Theissueis not whether the defendant acted unfairly or inequitably inits businessrelations
with the plaintiff; theissueisonly whether the defendant failed to act in good faith and whether its
actions toward the plaintiff amounted to coercion and intimidation.

To prove coercion or intimidation, the plaintiff must prove by a preponderance of the
evidence there was conduct on the part of the defendant that resulted in the plaintiff's acting
[refraning from acting] against itswill. The plaintiff must show that it was coerced in some way
into doing something it had alawful right not to do, or into not doing something it had alawful right
to do. The coercion or intimidation must include awrongful demand by the defendant that would
result in penalties or sanctionsif not complied with.

The coercion or intimidation must be actual; the mere fact that adealer believesthat it has
been coerced or intimidated is not sufficient.

DAMAGES
If you find in favor of the plaintiff, you must then consider the issue of the plaintiff's
damages. Y ou should award the plaintiff an amount of money that will fairly compensateit for the
damage the evidence shows it has sustained and is reasonably certain to sustain in the future as a
result of the failure to renew the franchise.

[Enumerate recoverable elements of damages, as appropriate, in light of the evidence.]



13.2

ODOMETER REQUIREMENTS, MOTOR VEHICLE INFORMATION AND COST
SAVINGS ACT (15 U.S.C. SECTION 1981)

The plaintiff claims tha the defendant violated a federd law against tampering with
odometers on motor vehicles.

An odometer is avehicle's mileage indicator, the instrument that measures and records the
total, actual distance a motor vehicle has traveled.

The plaintiff claims that the defendant, with the intent to defraud, changed the odometer to
show alower number of milesthan the vehicle actually had traveled [modify to reflect specifically
charged conduct proscribed by the act].

The plaintiff must prove by a preponderance of the evidence both:

1. That the defendant [or its agents] changed the number of milesindicated on the odometer,
and

2. He (they) made the change with the intent to defraud someone.

The plaintiff must provethat the defendant intended to defraud someone. However, itisnot
necessary that the plaintiff prove tha the defendant intended to defraud the plaintiff, or that the
defendant actually defrauded the plaintiff or anyone else.

A person actswith intent to defraud when he acts withthe specific intent to deceive or cheat,
ordinarily for the purpose of achieving some financial gain for himself.

The plaintiff must prove that the defendant knew, or should have known, of the discrepancy
in mileage."

If the plaintiff establishes his claim by the preponderance of the evidence, then you must
determine the amount of actual damages he suffered. In this case, actual damages means (1) the
differencebetween the pricetheplaintiff paid for the vehideand thefair market valueof thevehicle,
withitsactua mileage, at the date of the saleto the plaintiff, and (2) any other damagesthe plaintiff
may have suffered as a result of the purchase.

[Note that attorneys’ fees are also recoverable. 15 U.S.C. Sec. 1989.]

13.3

EMINENT DOMAIN

'Nieto v. Pence, 578 F.2d 640 (5th Cir.1978).



Thissuit isbrought by the United States in the exercise of its power of eminent domain and
is called a condemnation proceeding.

The Government has the right and the power to take private property for public purposes.
That power is essentia to the Government's independence. If the Government did not have the
power to take private property, any landowner could delay or even prevent public improvements,
or could forcethe Government to pay apricethat exceedsthefair market valueof the property taken.

However, exercise of the power of eminent domain is subject to the requirement that the
United States must pay fair market value to the owner for all property taken.

Fair market value means the amount awilling buyer would have paid awilling seller in an
arms-length transaction, when both parties are fully informed about all of the advantages and
disadvantages of the property, and neither isacting under any compulsion to buy or sell.

Fair market value must be determined at the time of the taking, considering the property's
highest and most profitable use, in the open market with a reasonable time allowed to find a
purchaser.

The burden is on the owner to prove, by a preponderance of the evidence, the fair market
value of his property at the date of the taking.

The highest and most profitable use of property is the use for which it was actually and
potentidly suitableand adaptable. 1tisnot necessarily theusethe owner wasmaking of the property
at the time of taking.

Sometimes the fact that the Government plans to take property will cause an increase or
decrease in the property's fair market value at the time of the taking. In determining fair market
value, you should not consider thefact that the Government had plansto take the land. Instead, you
should fix the fair market value on the date of the taking without regard to any threat or possibility
of ataking.

[Where the property that istaken constitutes only a part of an owner'sinterest, the owner is
entitled to both the value of the interest actually taken, and to an additional amount equal to the
decrease, if any, of the fair market value of the owner'sinterest in the land that was not taken.]

[ The Government contends that the portion of defendant's land that was not taken in this
proceeding increasedinvaluebecause of the publicimprovementswhich the Government made after
taking the property. Two types of benefits may result from a publicimprovement: general benefits
and special benefits. General benefits are those that result not only to property of the defendant
landowner, but also to the property in the community generally. Specia benefits are those that
accrue specially to a particular piece of land and not to all property in the community generaly.]
['Y ou may not consider any increase in value because of general benefits, but you must consider any
increase due to special benefits.]

[Thejudgment | will enter upon your verdict will provide that the Government pay interest
to compensate the landowner for any dday in payment caused by the Government, after the date of
taking. Therefore, you should not consider any delay in payment and you should not include any



interest, or other compensation for the delay, in your verdict.]
134
INTERSTATE LAND SALES FULL DISCLOSURE ACT (15 U.S.C. SECTION 1709)

Theplaintiff, claimsthat the defendant, violated the Interstate Land Sales
Full Disclosure Act. Under that law, areal estate developer is prohibited from using [the mails or]
any [other] means of communication in interstate commerce for the sde [leasg] of lots in a
subdivision unless the developer has furnished the purchaser with a document called a property
report before the signing of any contract for sale [lease].

[The property report should inform a buyer about all material facts so that the buyer may
make an informed decision whether to enter into an agreement with the seller. The property report
must specify (describe the type of information germane to plaintiff’s claims and information required
to be included in a property report under Section 1707 ).]

[Theplaintiff claimsthat the defendant (made an untrue statement of amaterial fact) (omitted
a material fact which was required to be stated) in the property report. The plaintiff claims the
defendant (describe the statement or omission ).]

To establish his claim, the plaintiff must prove the following three elements by a
preponderance of the evidence

1. That the property report [contained an untrue statement] [omitted a fact required to be
stated)];

2. That the [untrue statement] [omitted fact] was material; and
3. That the plaintiff suffered damages.

If the property report contained a[misstatement] [omission], the plaintiff does not need to
provethat the defendant intended to makeit or that he even knew of it. Theplaintiff isonly required
to prove that the defendant made the [ misstatement] [omission].

A [misstatement] [omission] ismaterial if areasonable investor would have considered it to
be important in making the decision to [buy] [lease] the property.

If you find that the plaintiff has established his claim, you must then consider the plaintiff's
damages. To determine the amount of damages you may take into account the contract price of the
[lot] [leasehold]; the amount plaintiff actualy paid; the reasonable cost of any improvements; the
fair market value of the[lot] [leasehold] at thetimethe plaintiff brought thissuit; and thefair market
value of the[lot] [leasehold] when the plaintiff [purchased] [leased] it. In addition, your award of
damages may include interest, court costs, independent appraisers fees, and travd to and from the
premises and reasonable amountsfor attorneys fees. However, you may award only those damages
established by a preponderance of the evidence as necessary to fairly compensatethe plaintiff; the
law does not allow you to make an award of damages for the purpaose of punishing the defendant.



PATTERN JURY INSTRUCTIONS
MISCELLANEOUS FEDERAL DEFENSES
14. MISCELLANEOUS FEDERAL DEFENSES
14.1
STATUTE OF LIMITATIONS DEFENSE

The defendant asserts as a defense that the statute of limitations bars the plaintiff's claim.
A statute of limitationsisalaw that providesthat asuitisbarredif aplantiff doesnot bringit within
aprescribed period of time. Thetimeperiod within which the suit must be brought beginswhen the
plaintiff first knew, or by the exercise of reasonable care, should have known that

[describe the operative fact triggering the statute of limitations |.

The applicable statute of limitations period is ____ years, and the defendant claims that the
plaintiff'ssuit is barred here because the plaintiff knew, or by the exercise of reasonable care should
have known, morethan __ years before bringing this suit that

[describe the operative fact triggering the statute of limitations |.

The defendant has the burden of proving the statute of limitations defense. In other words,
he must prove by a preponderance of the evidence that plaintiff did not bring the suit within the
applicable time period.

PATTERN JURY INSTRUCTIONS
DAMAGES
15. DAMAGES
151
CONSIDER DAMAGES ONLY IF NECESSARY

If the plaintiff hasproven hisclaim aga nst the defendant by apreponderance of theevidence,
you must determine the damages to which the plaintiff isentitled. Y ou should not interpret the fact
that | have given instructions about the plaintiff's damagesas an indication inany way that | believe
that the plaintiff should, or should not, win this case. It is your task first to decide whether the
defendantisliable. | aminstructing you on damagesonly so that you will have guidanceinthe event
you decide that the defendant is liable and that the plaintiff is entitled to recover money from the
defendant.

15.2

COMPENSATORY DAMAGES



If you find that the defendant isliable to the plaintiff, then you must determine an amount
that isfair compensation for al of the plaintiff'sdamages. These damages are called compensatory
damages. The purpose of compensatory damages is to make the plaintiff whole—that is, to
compensatethe plaintiff for the damagethat the plaintiff has suffered. [ Compensatory damagesare
not limited to expenses that the plaintiff may have incurred because of hisinjury. If the plaintiff
wins, heis entitled to compensatory damages for the physical injury, pain and suffering, menta
anguish, shock and discomfort that he has suffered because of the defendant's conduct.]

You may award compensatory damages only for injuries that the plaintiff proves were
proximatdy caused by the defendant’s allegedly wrongful conduct. The damages that you award
must be fair compensation for dl of the plaintiff's damages, no more and no less. [Damagesare not
allowed asa punishment and cannot beimposed or increased to penalize the defendant.] 'Y ou should
not award compensatory damages for speculative injuries, but only for those injuries which the
plaintiff has actually suffered or that the plaintiff is reasonably likely to suffer in the future.

If you decide to award compensatory damages, you should be guided by dispassonate
common sense. Computing damages may be difficult, but you must not let that difficulty lead you
toengagein arbitrary guesswork. Onthe other hand, thelaw doesnot requirethat the plaintiff prove
the amount of his losses with mathematical precision, but only with as much definiteness and
accuracy as the circumstances permit.

Y ou must use sound discretioninfixing an award of damages, drawing reasonableinferences
where you find them appropriate from the facts and circumstances in evidence.

Y ou should consider thefollowing elementsof damage, to the extent you find them proved
by a preponderance of the evidence:

[ Select appropriate charges from Section 15.3, et seq.]*

15.3

'It should be noted that Section 104 (a) of the Internal
Revenue Code was recently amended to provide that an award of both
compensatory or punitive damages received on account of a purely
non-physical injury would be fully subject to income tax. Although
the amendment does not apply to claims for physical injury,
however, the United States Supreme Court has held that all punitive
damages are subject to income tax because they are not awarded "on
account of personal injuries or sickness.”" Thus, it would seem as
though any award of punitive damages would be subject to income
tax, and that an award of compensatory damages for non-physical
injuries would be subject to income tax. A cautionary instruction
should be given in the case of all punitive damages, and in the
case of awards for compensatory damages based on non-physical
injuries. (See 0'Gilvie, et al. v. United States, 519 U.S. 79, 117
S.Ct. 452, 136 L.Ed.2d 454 (1996).)



CALCULATION OF PAST AND FUTURE DAMAGES
A. Damages Accrued

If you find for the plaintiff, he is entitled to recover an amount that will fairly compensate
him for any damages he has suffered to date.

B. Calculation of Future Damages

If you find that the plaintiff is reasonably certain to suffer damages in the future from his
injuries, then you should award him the amount you believe would fairly compensate him for such
future damages. [In cal culating future damages, you should consider the standard table of mortality
as compiled by the United States Bureau of the Census, or other recognized mortality table.]

C. Reduction of Future Damages to Present Value

An award of future damages necessarily requires that payment be made now for aloss that
plaintiff will not actually suffer until somefuturedate. If you shouldfind that the plaintiff isentitled
to future damages, including future earnings, then you must determine the present worth in dollars
of such future damages.

If you award damages for loss of future earnings, you must consider two particular factors:

1. Y ou should reduce any award by theamount of the expensesthat the plaintiff would have
incurred in making those earnings.

2. If you make an award for future loss of earnings, you must reduce it to present value by
considering the interest that the plaintiff could earn on the amount of the award if he made
arelativdy risk-freeinvestment. The reason why you must make this reduction is because
an award of an amount representing future loss of earnings is more valuable to the plaintiff
if he receives it today than if he received it in the future, when he would otherwise have
earned it. It is more valuable because the plaintiff can earn interest on it for the period of
time between the date of the award and the date he would have earned the money. Thusyou
should adjust the amount of any award for future loss of earnings by theamount of interest
that the plaintiff can earn on that amount in the future.

If you make any award for future medical expenses, you should adjust or discount the award
to present value in the same manner as with loss of future earnings.

However, you must not make any adjustment to present value for any damages you may
award for future pain and suffering or future mental anguish.

15.4

INJURY/PAIN/DISABILITY/DISFIGUREMENT/LOSS OF CAPACITY FOR
ENJOYMENT OF LIFE

Y ou may award damages for any bodily injury that the plaintiff sustained and any pain and



suffering, [disability], [disfigurement], [mental anguish], [and/or] [loss of capecity for enjoyment
of life] that the plaintiff experienced in the past [or will experience in the future] as aresult of the
bodily injury. No evidence of the value of intangible things, such as mental or physical pain and
suffering, has been or need beintroduced. Y ou are not trying to determine va ue, but an amount that
will fairly compensate the plaintiff for the damages he has suffered. Thereisno exact standard for
fixing the compensation to be awarded for these elements of damage. Any award that you make
should be fair in the light of the evidence.

15.5
AGGRAVATION OR ACTIVATION OF DISEASE OR DEFECT
You may award damages for aggravation of an existing disease or physical defect [or
activation of any such latent condition] resulting from physical injury to the plaintiff. If you find
that there was such an aggravation, you should determine, if you can, what portion of the plaintiff's
condition resulted from the aggravation, and make alowance in your verdict only for the
aggravation.
15.6
MEDICAL EXPENSES
A. For Mgjor Plaintiff
The reasonable [value] [expense] of [hospitalization and] medical [and nursing] care and
treatment that the plaintiff will require because of hisinjurieswhich were caused by the defendant's
wrongful conduct.
B. For Plaintiff's Minor Child
The reasonable [value] [expense] of [hospitalization and] medical [and nursing] care and
treatment that the plaintiff [reasonably obtained for his child in the past] [will obtain for his child
in the future] until the child reaches the age of majority.

C. For Minor Plaintiff (After Majority)

The reasonable [value] [expense] of [hospitalization and] medical [and nursing] care and
treatment that the minor plaintiff reasonably will require after he reaches the age of majority.

15.7
LOST EARNINGS/TIME/EARNING CAPACITY

[Any earnings lost] [Any working time lost] [Any loss of ability to earn money sustained]
in the past [and any such loss in the future].

15.8



SPOUSE'S LOSS OF CONSORTIUM AND SERVICES

Any past [and future] loss of his spouse's services, comfort, society and attention that the
plaintiff has suffered [and will suffer] because of his spouse'sinjury.

15.9
PARENT'S LOSS OF CHILD'S SERVICES, EARNINGS, EARNING CAPACITY

Any loss of his child's services and earnings [or earning capacity] that the plaintiff has
sustained in the past [and will sustain in the future, until the child reaches the age of majority]
because of his child'sinjury.

15.10
PROPERTY DAMAGE

Any damage to the plaintiff's personal property. The measure of tha damage is the
difference between the fair market value of the property immediately before [the incident
complained of] and the fair market value immediately after [the incident].

[If market value is not applicable] Y ou may award as damages an amount equal to the cost
of restoring the property to its condition prior to [the incident complained of]. [Y ou also may take
into consideration any lossthe plaintiff sustained by being deprived of the use of the property during
the period required for its [repair] [replacement].]

15.11
WRONGFUL DEATH-ESTATE DAMAGES
1. Lost Earnings

The estate'sloss of earnings of the decedent from the date of injury to the date of death, less
any amount you award for a survivor's loss of monetary support during that period.

2. Lost Accumulations

The estate's loss of net accumulations, that is, that part of the decedent's net income from
[salary] [business] after taxes, including pension benefits [but excluding income from investments
continuing beyond death] that the decedent, after paying personal expenses and monies for the
support of the decedent's survivors, would have remaining as part of the estate if the decedent had
lived his normal life expectancy.

'The appropriateness of this charge depends upon the
applicable substantive law. See, e.g., Miles v. Apex Marine Corp.,
498 U.s. 19, 111 s.Ct. 317, 112 L.Ed.2d 275 (1990).



3. Medical or Funeral Expenses

Medical or funeral expensesresulting from the decedent'sinjury or death that [ have become
acharge against the decedent's estate] [were paid by or on behalf of the decedent by one other than
asurvivor].

15.12
WRONGFUL DEATH—SURVIVORS' DAMAGES
1. Lost Support and Services

Thelossof 'ssupport and servicesthat the plaintiff has sustained [and wil |
sustain in the future] because of 'sdeath. You must determine the duration of any future
loss by considering the joint life expectancy of and the plaintiff . Joint life
expectancy means the number of years that both and could have been expected
to bealivetogether, considering the ages and life expectancy of each at the time of 'sdeath.
[Joint life expectancy means the number of years that the decedent could have expected to bealive
during which the plaintiff would have been aminor child.]

In evaluating past and future loss of support and services, you must consider the plaintiff
's relationship to , the amount of 's probable net income available for
distribution to the plaintiff and the replacement val ue of 'sservicesto the plaintiff
. ["Support" includes contributions in kind as well as sums of money. "Services' means
tasksthat regularly performedthat now will beanecessary expensetothe plaintiff
because of 'S death.]

2. Medical and Funeral Expenses

[Medicd] [and/or] [funeral] expenses due to 'sinjury or death paid by the plaintiff

3. Surviving Spouse

ThePlaintiff 'sloss of companionship and protection, and his (her) mental pain and
suffering that resulted from 'sdeath. In determining the duration of these losses, you must
consider the joint life expectancy of the decedent and the plaintiff

4. Surviving Minor Child

The loss of parental companionship, instruction, and guidance, and the mental pain and
suffering [name al minor children] sustained because of 's deah. In determining the
duration of these losses, you must consider the joint life expectancy of the decedent and [the
surviving child] [each of the surviving children].

5. Surviving Parent of Minor Child

The plaintiff 's mental pain and suffering resulting from the death of [his] [her]



[their] minor child. Indetermining theduration of thismental pain and suffering, you must consider
the life [expectancy] [expectancies] of the plaintiff and the minor child.

15.13

PUNITIVE DAMAGES

If you find that the defendant is liable for the plaintiff's injuries, you must award the plantiff the
compensatory damages that he has proven. Y ou also may award punitive damages, if the plaintiff
has proved that the defendant acted with malice or willfulness or with callous and reckless
indifference to the safety or rights of others. One acts willfully or with reckless indifference to
the rights of others when he acts in disregard of a high and excessive degree of danger about
which he knows or which would be apparent to a reasonable person in his condition.

If you determine that the defendant's conduct was so shocking and offensive as to justify an
award of punitive damages, you may exercise your discretion to award those damages. In making
any award of punitive damages, you should consider that the purpose of punitive damagesisto
punish a defendant for shocking conduct, and to deter the defendant and others from engaging in
similar conduct in the future. The law does not require you to award punitive damages, however,
if you decide to award punitive damages, you must use sound reason in setting the amount of the
damages. The amount of an award of punitive damages must not reflect bias, prejudice, or
sympathy toward any party. It should be presumed a plaintiff has been made whole by
compensatory damages, so punitive damages should be awarded only if the defendant's
misconduct, after having paid compensatory damages, is so reprehensible as to warrant the
imposition of further sanctions to achieve punishment or deterrence. You may consider the
financial resources of the defendant in fixing the amount of punitive damages and you may
impose punitive damages against one or more of the defendants, and not others, or against more
than one defendant in different amounts.*

'Onthegeneral subject of punitive damages and the guidelinesto be considered in fashioning jury
charges, see State Farm Mut. Auto. Ins. Co. v.

Campbell,538U.S. 408, 123 S. Ct. 1513, 155 L .Ed.2d 585 (2003); BMW of North Americav. Gore,
517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (1996); Pacific Mutual Life Insurance Company v.
Hadlip, 499 U.S. 1, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991).

It should be noted that Section 104(a) of the Internal Revenue Code was amended to provide that
an award of both compensatory or punitive damages received on account of a purely non-physical
injury would be fully subject to income tax. Although the amendment does not apply to claimsfor
physical injury, however, the United States Supreme Court has held that all punitive damages are
subject to income tax because they are not awarded "on account of personal injuries or sickness.”
Thus, it would seem as though any award of punitive damages would be subject to income tax, and
that an award of compensatory damages for non-physical injuries would be subject to income tax.
A cautionary instruction should be given in the case of all punitive damages, and in the case of
awards for compensatory damages based on non-physical injuries. (See O'Gilvie, et a. v. United
States, 519 U.S. 79, 117 S.Ct. 452, 136 L.Ed.2d 454 (1996).)

It should also be noted that the Supreme Court in Campbell cautioned that few punitive awards



15.14
MULTIPLE CLAIMS— MULTIPLE DEFENDANTS

Y ou must not award compensatory damages more than once for the sameinjury. For
example, if the plantiff prevails ontwo claims and establishes adollar anount for hisinjuries,
you must not award him any additional compensatory damages on each claim. The plaintiff is
only entitled to be made whole once, and may not recover more than he has lost. Of course, if
different injuries are attributed to the separate claims, then you must compensate the plaintiff
fully for al of hisinjuries.

With respect to punitive damages, you may make separate awards on each claim that
plaintiff has established.

Y ou may impose damages on a claim solely upon the defendant or defendants that you
find are liable on that claim. Although there are [number] defendantsin this case, it does not
necessarily follow that if oneisliable, al or any of theothers dso are liable. Each defendant is
entitled to fair, separate and individual consideration of his case without regard to your decision
asto the other defendants. If you find that only one defendant is responsible for a particular
injury, then you must award damages for that injury only against that defendant.

Y ou may find that more than one defendant is liable for a particular injury. If so, the
plaintiff is not required to establish how much of the injury was caused by each particular
defendant whom you find liable. Thus, if you conclude that the defendants you find liable acted
jointly, then you may treat them jointly for purposes of calculating damages. If you decide that
[two or more] [both] of the defendants are jointly liable on a particular claim, then you may
simply determine the overall amount of damages for which they are liable, without determining
individual percentages of liability.?

15.15
MITIGATION OF DAMAGES

A person who claims damages resulting from the wrongful act of another has a duty
under the law to use reasonable diligence to mitigate—to avoid or minimize those damages.

exceeding asingledigit ratio between punitive and compensatory damages, to asignificant degree,
will satisfy due process.

*Theinstruction assumes that the court or jury has already determined that damages are not
divisibleand that dl defendants are potentially jointly and severally (solidarily) liable. Likewise,
in many cases it will, in fact, be necessary for the jury to apportion fault. For instance, such
apportionment would be necessary if onedefendant were seeking contribution from another or if the
relevant substantive law no longer provided for unlimited joint and severa liability. See, e.g.,
LSA-C.C. art. 2324. In such a case the court should instruct the jury that it must apportion fault
between the various parties and the total allocated fault must add up to 100%.



If you find the defendant is liable and the plaintiff has suffered damages, the plaintiff may
not recover for any item of damage which he could have avoided through reasonable effort. If
you find by a preponderance of the evidence the plaintiff unreasonably failed to take advantage
of an opportunity to lessen his damages, you should deny him recovery for those damages which
he would have avoided had he taken advantage of the opportunity.

Y ou are the sole judge of whether the plaintiff acted reasonably in avoiding or
minimizing his damages. Aninjured plaintiff may not sit idly by when presented with an
opportunity to reduce his damages. However, he is not required to exercise unreasonable efforts
or incur unreasonable expenses in mitigating the damages. The defendant has the burden of
proving the damages which the plaintiff could have mitigated. In deciding whether to reduce the
plaintiff's damages because of hisfailure to mitigate, you must weigh all the evidence in light of
the particular circumstances of the case, using sound discretion in deciding whether the
defendant has satisfied his burden of proving that the plaintiff's conduct was not reasonable.



