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TO CHANGE THE JUDICIAL CIRCUITS OF THE UNITED
STATES AND TO CREATE A TENTH JUDICIAL CIRCUIT

House oF REPRESENTATIVES,
SUBCOMMITTEE NO. 2 OF THE
COMMITTEE ON THE JUDICIARY,
Friday, February 3, 1928.

The subcommittee met at 10 o’clock a. m., pursuant to notice.

Present: Mr. Hersey (presiding), Mr. Moore, Mr. Strother, Mr.
Dominick, and Mr. Weaver, ‘

Mr. HerseEy. The committee will be in order. There has beelL
notice given, gentlemen of the committee, that we would hear H. R,
5690, to amend 116-118 of the Judicial Code, cffording 10 judicial
circuits for the United States, introduced by the gentleman from
Kentucky, Mr. Thatcher. The bill is as follows:

[H. R. 5690, Seventieth Congress, first session)
* A BILL To amend sections 116 and 518 of the Judicial Code

Be it enacled by ihe Senalte and House of Representatives of the Unitcd Stales of
America in Congress assembled, That section 116 of the Judicial Code (being sec-
tt'kl)ln 211 of title 28 of the Unitcd States Code) is hereby amended to read as

ollows:

#Sec. 116. There shall be ten judicial circuits of the United States, consti-
tuted as follows:

“First. The figst circuit shall include the districts of Maine, New Hampshire,
Vermont, Massachusetts, Rhode Island, Connecticut, and Porto Rico.

. 1
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2 CHANGE JUDICIAL CIRCUITS AND CREATE A TENTH CIRCUIT

‘“‘Second. The second circuit shall include the districts of New York.

¢“Third. The third circuit shall include the districts of Pennsylvania, New
Jersey, and Delaware. 3 . e e

“Fourth. The fourth circuit shall include the districts of Maryland, Virginia,
Weet, Virginia, North Carolina, South Carolina, and Georgia.

Fifth. The fifth circuit shall include the districts of Alabama, Arkansas,
Florida, Louisiana, Mississippi, and Texas. L

“Sixth. The sixth circuit shall include the districts of Tennessee, Kentucky,
Ohio, and Michigan. ) .

“S’&xenth..The seventh circuit shall include the districts of Illinois, Indiana,

isconsin.

“Eighth. The eighth circuit shall include the districts of Colorado, Kansas,
Missouri, New Mexico, and Oklahoma. . .

¢“Ninth. The ninth circuit shall include the districts of Iowa, Minnesota,
Nebraska, North Dakota, South Duzkota, and Wyoming. R

“Tenth. The tenth circuit shall include the districts of Alaska, Arizona, Cali-
fornia, Idaho, Montana, Nevada, Oregon, Utah, Washington, and Hawaii.”

SEc. 2. Section 113 of the Jucicial Code (being section 213 of title 28 of the
United States Code) is hereby amended to read as follows:

“Sec. 118, There shall be in the second and seventh circuits, respectively,
four circuit judges, and in each of the other circuits, three circuit judges, to be
appointed by the President, by and with the advice and consent of the Senate.

h circuit judge shsll receive a salary of $12,500 a year, payable monthly.
Each jgd‘fe shall be a resident of the circuit for which he is appointed. The
circuit judges in esch circuit shall be judges of the circuit court of appeals in that
circuit from time to time according to law. Nothing in this section shall be.
construed to prevent any circuit judge holding district court or otherwise, as
provided by other sections of the Judicial Code.”

I understand, Mr. Thatches, you wish to proceed this morning?

Mr. TEATCHER. Yes. .

Mr. Herse~. And have present some witnesses. But it might be
well in the conduct of this matter that, having very recently had
objections filed, that you might know the nature of the objections in

utting in your evidence, so that you may have those objections
fore 1V?'ou when you put in your evidence. We have present hero
Mr. Marshall, the Assistant Attorney General, representing the
Attorney General’s office, and the gentleman from Arkansas, Mr.
Rose, filed with the committee this maorning the following telegram:
LirrLE RoOCE, ARK.,
January 31, 1928,
Hon. GEORGE S. GRAHAM,
Chairman Judiciary Commitee,
il ouse of Representalives, Waaningion, D. C.

House bill 5690 divides eighth circuit, throwing Arkansas into fifth. We
are sure great majority of our people prefer going to St. Louis rather than New
Orlears. Judges in eighth circuitaxeramxhn‘ iar with Arkansas laws, while judges
in fifth kuow nothing of them and are accustomed to very different systema.
We suggest that Minnesota, Iowa, Missourl, Oklahoma, and Arkansas consti-
tute eighth circuit, where all bu$ one of the present cirouit judges now live and
where systems of law are much the same, and that tenth circuit be composed
of Dakotas, Nebraska, Kansas, and other States west in eighth circuit, where
ger?blems are mostly of irrigation and mining. We are advised matter v7ill come

ore Judiciary Committee Friday.

Rose, HEMINGwAY, CANTRELL AND LOUGHBOROUGH.

Mr. Heresy. This morning I received from Mr. Newton, Member
of Congress from Minncsota, a communication saying:

House oF REPRESENTATIVES,
Washington, D. C., February 18, 1928.
Congéessman Ira G. Herszy,

ouse of Representatives, Washington, D. C. -
My Dear Junce Hersey: This bill to revise the existing territorial limits of
the circuit courts of appeal was submitted by me to Circuit Judge Wilbur F.
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Booth, of Minneapolis. I know Judge Booth very well. He fs one of the ablest
jurists in the West, and ¥ have every confidence in his judgment.

He writes me, giving his own personal views as follows:

“Two questions naturaily arise in regard to the bill: First, as to the necessity
for a recircuiting; second, as to the merits of the proposed plan. As to the fitst
question, there probably will not be much difference of opinion; and certainly X
think everyone acquainted with the situation in the eightl; circuit would agree
that a change is Lecessary there. ~As to the merits of the pending bill, there prob-
ably will be wide difference of ognnion. I do not feel that I have sufficient infor-
mation to give any opinion on the proposed recircuiting except so far as it affects
the eighth ecircuit. The pending bill takes from the eighth circuit two States,
Arkansas and Utah, attaches them to other circuits, and divides the remaining
Btates of the circuit into two circuits. From what information I have been able
to gether, there is a feeling against attaching to other circuits any of the States
now constituting ‘he eighth circuit. The reason for this feeling is that there are
differences both i. procedural and in substantive law in the Qdifferent circuits;
and such States as Arkansas and Utah, which have become accustomed to the
law as it now exists in the eighth circuit naturally would oppose being attached
to other circuits where the differences above mentioned would be met. If,
however, it is finally determined that these two States shall be attached to other
circuits, then I think that the %léoposecl division of the remaining States of the
eighth circuit is as fair as could be made.

‘“My own opinion on the matter of changes in the eighth circuit is that none
of the States should be attached to other circuits, but that the present circuit
should be divided into three ﬁ)a.rts instead of two. In one I would place Min-
nesota, North Dakota, South Dakota, Iowa, and Nebraska. In the seccond,
Missouri, Arkansas, and Kansas. In the third, Colorado, New Mexico, Okla-
homa, Utah, and Wyoming. This division would make an approximately equal
division of the present work. It would be a division that would probably be
sufficient for the growing needs for a good many years to come, and it would
require no changes in the %aresent places of holding terms of court; and further-
more it groups the States, to a considerable extent, in accordance with the classes
of litigation most prominent therein; and finally, 1 think it would be a division
tltlgt would meet the convenience of attorneys and litigants better than any
other.

“In giving you these views I am, of course, speaking only my own personal
opinion, although from talking with a number of judges, both circuit and district,
and with a considerable number of lawyers, I have reason to believe that the
views I have expressed are widely held.”

I will appreciate it if you will bring the views of .Judge Booth to the aitention
of the members of the subcommittee and have them incorporated in your printed
hearings, if you deem the latter advisable. I trust that his comments may be
he!Fful to you in connection with this important measure,

hanking you, I remain

Very truly yours, WaLTER H. NEWTON

Mr. Hersry. The Attorney General here is represented by Mr.
Marshall. Mr. Marshall, will %rou present to the committee the
opinion of the Attorney General

STATEMENT OF JOHN MARSHALL, ASSISTANT ATTORNEY GEN-.
ERAL, UNITED STATES DEPARTMENT OF JUSTICE

Mr. MarsuaLL. I want to file with the committee, if I may, a
letter from the Acting Attorney General this morning, which, in
brief, outlines his position.

OFFICE OF THE ATTORNEY GENERAL,
Washinglon, D. C., February 2, 1928.
Hon. GEORGE S. GrRAHAM,
Chairman Committee on the Judiciary,
House of Representatives, Washington, D. C.

My DEAR MRg. CHairMAN: I have the honor to refer further to your letter of
the 23d ultimo, transmitting for consideration and recommendation (H. R. 5690)
& bill to amend sections 116 and 118 of the Judicial Code. The Attorney General
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has been absent from the office on account of illness for the past week and no
conclusion has yet been reached in the matter. However, there are submitted
herewith copies of letters received from the Chief Justice and certain senior
circuit judges with respect to the subject of the bill. Letters were addressed to
all the eenior circuit judges, but not all of them have yet replied.
Respectfully,
WiLLiamM D. MiTcHELL,
Acting Attorney Generai.

Mr. MagrssaLL. I will also file copies of letters received from the
senior circuit judges.

Mr. Hersey. Will you read those as you go along?

Mr. MagsHALL, Yes, sir.

Unitep StaTES COURTS,
Manchester, N. H., January 22, 1928.

My DeAR ATToRNEY GENERAL: Yours of the 16th inclosing bill providing for
rearrangement of the districts in some of the circuits received. I ﬁave no sug-
gestions to make. Thank you for sending me the bill. Best wishes to you.

Yours trul,
v Geo. H. Binguam,

UnNiTep StaTES CIRCcUIT COURT OF APPEALS,
TaIRD JUpiciAL CirCUIT,
Pkiladelphia, January 20, 1928,
‘The ATTORNEY GENERAL,
Washington, D. C.

Sir: First, the territorial limit of our circuit is preserved intact; is satisfac-

tory.

&cond, heretofore the Virgin Islands have been incorporated in our circuit.
We arc satisficd to have that continucd.

Third, I note the bill makes no provision for appeals from Panama and from
the Dietrict Court in China. Is that not an oversight?

Fourth, should there not be some provision in the bill enabling the existing
circuit courts of appeal to dispose of all appeals, writs of error, and proceedings
taken up to the date of this new act going into effect?

Respectfully submitted.

JosepR BUFFINGTON.

Unitep STATES CIrRcUIT COURT OF APPEALS,
Seconp Jubpicial Circulr,
January 20, 1928.
To the ATTORNEY GENERAL,
Washington, D. C.

DzaAr Sin: We have considered House bill No. 5690 referring to the redis-
tribution of States to the ecircuits of the United Ststes, with particular note
to our own second circuit, and we beg leave to say that in its present form it is
not desirable for this circuit. Some of the objections are:

(a) That it would afford no relief to the work of our circuit court of appeals, a8
may be ascertained by examining the number of a?lpeals coming from Connecticut
and Vermont during the five years last past, which States it is proposed in the bill
shall become part of the first circuit. From 1922 to 1926, inclusive, appeals from
Vermont in the agregate amount to 18, an average of less than 1 a year; from
Connecticut, 26, an average of slightly more than 9. This represents a little
less than an average week’s work, hardly perceptible, when it is remembered
that the average of appeals from New York during the same period was 353 and
during the last two years 390.

(b) Judge Thomas W. Swan, of the court, officially resides in Connecticut.
If Connecticut were made a part of the first circuit it would be necessary for him
to change his residence to this circuit; if this were not done his services would not
be available here. This circuit requires an additional circuit judge and could ill
afford to be reduced to three.

(c) The statute permits judges to be assigned by the senior circuit jud,
from the various district courts within the circuit to help out in other districts
within that circuit. As a result New York has been able to secure the services
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of the district judges of Connecticut and Vermont and they have been of material
assistance from time to time in keeping up with the necessary disposition of the
business of the circuit. The office of a second district judge for Connecticut has
recently been created and a new judge is about to be appointed. Considerin,
the volume of work in Connecticut he, when appointed, and his associate

be available to spend much time in .ther districts of the circuit, particularly in
th-. 2outhern and ~astern districts, where the calendars are very congested.

(d) New York City is & more convenient place and involves less expense in
travel for Connecticut lawyers to come to than Boston, where the circuit court
of appeals for the first circuit convenes. It is no more convenient for lawyers
from Vermont to go to Boston.

(¢) It is our opinion that to require New York State alone to constitute one
circuit would be unfortunate and very provineial.

We therefore suggest to the Attorney General and the Congress of the United
States that if tle bill be passed it be so modified as to the second circuit that
it remain as it i3 now constituted—Vermont, Connecticut, and New York.

Respectfully,
MarmiNn T. ManTON,
LEArRNED HaND,
) TroMAs W. Swan,
Avgustus H. Hanp,
United States Circuit Judges for the Second Cireut.

UniTep STATES CiRcUIT CCTRT OF APPEALS,
Seconp Jupiciar Circulr,
January 20, 1928.
Hon. JouN G. SARGENT,
Alttorney General, Washington, D. C.

DEeAR Sir: Answering your communication ae to House bill No. 5690, I have
consulted the members of the bench of the circuit court of appeals for the second
circuit and they are unanimous in their opposition to the redistribution of States
in circuits, in so far as it provides for placing Vermont and Connecticut in the
first circuit. ‘I am sending herewith a letter stating the objections, in which all
thej ud‘g,es hatve iioined.

ery truly yours,
MarTiN T. ManTON,
U. 8. Circust Judge.

Unitep States Circuit CouRT ofF ApPEALS, EiGETE CIRCUIT,
St. Louis, Mo., January 24, 1928.
Hon. JorN G. SARGENT,
Attorney General, Washington, D. C.

DeArR GENERAL SARGENT: I have received your letter of January 16, 1928,
regarding the bill, H. R. 5690, for an amendment of title 28 of the United States
Code s0 as to make 10 judicial circuits in the United States. I earnestly protest
against designation the districts of Iowa, Minnesota, Nebraska, North Dakota,
South Dakota, and Wyoming the ninth circuit. They constitute the greater
Rgrt of the eighth circuit and they contain ‘“he older Stales of Iowa, Nebraska,

innesota, and the Dakotas which have formed a large portion of that circuit
and the l?ort,ion from which Mr. Justice Miller, Mr. fustice Van Devanter, Mr.
Justice Butler, and Judge Dillon were appointed to their positions as judicial
officers. ‘This portion of the circuit as it now stands, I think, should continue
to retain the old name of the eighth circuit.

Seend. Three circuit judges will be entirely insufficient to do the work of the
circuit court of appeals coming from these States. These are the States in
the circuit which are most rapidly increasing in population, in wealth and in
business and in which the most important litigation in the eighth circuit arises,
They ought to have at least six judges. I have not the time at this moment to
examine the cases that have been coming from the various districts or the business
that comes to the present circuit cours of appeals from this portion of the circuit,
but I think that the population and the business of this portion of the circuit
would be a8 great as that of the present seventh circuit.

Very respectfully,
WarTerR H. SANBORN,
Sentior Circuit Judge.
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PorTLAND, OREG., January 23, 1928,
Hon. JoBN G. SARGENT,
Attorney General, Washington, D. C.

My DearR MR. ATToRNEY GENERAL: I have just received your letter of the
16th instant with the inclosure of H. R. 5690. The provisions of that bill were
discussed at some length at the conference of the circuit judges with the Chief
Justice last September. Serious objection was made, so far as it affected their
circuits, by at least three of the circuit judges, and I received the impression that
the present division of circuits is preferable to that which is pro%osed in the bill,

As to the ninth circuit, I see no ground for objection except that the addition
of Utah to a proposed tenth circuit will make it necessary to provide for that
eireuit a fourth circuit judge, since with the present division the work in the ninth
circuit iﬁe:“ th:ft %}nree judges can reasonably attend to satisfactorily and promptly.

pectiully,
Wu. B. GILBERT,

SurreME CourT oF THE UNITED STATES,
Washingtun, D. C., Januery 19, 1928.
Hon. JouN G. SARGENT, .
Atlorney General, Washinglon, D. C.
My Dear MR. ATrorNEY GENERAL: I have yours of January 16, inclosing
a bill to amend sections 116 and 118 of the Judicial Code, by providing for an
additional judicial circuit and the rearrangement of judicial districts com-
prising some of the existing circuits. I have read through the bill hastily, and -
only have one suggestion now to make. I think the States named in the e{ghth
circuit should be called the ninth circuit, and the States named in the ninth
circuit should be called the eighth circuit, for the reason that the States named
in the ninth circuit have been more associated with the old circuit than those
named in the eighth circuit.
As ever,
Sincerely yours,
Wu, H. Tarr.

This suggestion was one made by Judge Sanborn, the oldest circuit judge in
commission and of the eighth circuit.

Mr. Hersey. Do vou wish to make a statement at the present
time, Mr. Marshall? :

Mr. Marsuaiy, No; I think in view of the fact that the Attorney
Genera! has been ill and has Lot had time to consider the matter
I had rather not.

Mr. Hersey. Very well, we will hear you now, Mr. Thatcher.

STATEMENT OF HON. MAURICE H. THATCHER, REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF KENTUCKY

Mr. TuarcHerR. Mr. Chairman and gentlemen, this bill has been
introduced as the result of suggestions which have been made by the
American Bar Association. Mr. Merrill Moores, who is present
to-day, a former Member of Congress, was appointed chairman of a
subcommittee to prepare a bill to relieve the condition of congestion
of the circuit courts of appeals in the country. He and the subcom-
mittee have spent a great deal of time on the measure, and this is the
result of their best judgment. .

I might say also that the Supreme Court has appreciated the need
for relief for the circuit court districts of the countl?'. .

There is no pride of authorship invelved in this bill. The primary
ﬂuestion is whether or not there is congestion, overcrowding of the

ockets, delay in the determination of litigation, of such a character
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as to justify some action of relief. This bill reprecents the best judg-
ment of those who have givep most careful study to the subject.

I suppose any bill that would be presented would bring more or
less opposition from some judge or lawyer here and there. We want
to submit the general facts involved, and if we are able to show you
there is need for relief, then if this committee or the full committee
shall determine that there should be some adjustment concerning
these districts other than that proposed by the bill, we will be per-
fectly satisfied with you: action. We want to give you all the facts.

1 also wrote to all the circuit judges in the country, but most of
them who cared to take any part in the matter replied to the Attorney
General, and 1 onlf had one or two letters in response to my letters.

Mr. Hersey. May I ask you here; you have 10 circuits now?

Mr. Tuarcaer. Nine. It is proposed to meke a tenth circuit.

Mr. Hersey. You propose to make a new circuit?

Mr. THATCHER. Yes.

Mr. Hersey. How many judges have you?

Mr. TuatcHER. There wi]i be no increase in the number of judges.

Mr. HersEy. Your new circuit will not call for another judge?

Mr. Trarcrer. There will be a reallocation of judges.

Mr. HersEy. It won'’t require another judge?

Mr. TaaTcHER. No, sir.

Mr. Pommcx. What is your plan in creating the sdditional
circuit?

Mr. TuatcHER. The idea has been to so shape the districts that
with the ordinary allocation of thrce to a district it will be sufficient,
and in the middle of the district there will be—— .

Mr. Dominick. That was the question I was about to ask. As I
understand it, under the present, arrangement, with nine circuits
and nine justices, each justice, you might say, is assigned to a circuit.

Mr. TeATCHER. Yes.

Mr. Dominick. I don’t recollect whether that is by rule of court
or by law. Which is it, Mr. Marshall?

Mr. MagrsaALL. I am not certain about that situation.

Mr. Dominick. I don’t know just how it came about.

Mr. TuatcHER. Mr. Moores says that he remembers the statute,
it says that there shall be one assigned to each circuit. I don’t
remeniber whether that was done by statute.

Mr. Moores. I have talked with a number of judges and several
justices of the Supreme Court snd they were all agreed there would

ave to be 10 circuits.

Mr. TuarcHer. I will ask, Mr. Chairman, that there be read into
the record a copy of the present, existing law creating the present
circuit districts, and then the bill, of course, to follow.

Mr. Hersey. Have you the law there?

Mr. TaatcHER. Yes; I have it here. Section 211—

CIRCUITS

Skec. 211 (U. S. Code, sec. 116, amended). There shall be nine judicial circuits
of the United States, constituted as follows:
First, The first circuit ehall include the districts of Rhode Island, Massachu-

setts, New Hampshire, Maine, and Porto Rico.
Second. The second circuit shall include the districts of Vermont, Connecticut,

and New York.
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.- Third. The third circuit shall include the districts of Pennsylvania, New Jersey,
and Delaware.

Fourth. The fourth circuit shall include the districts of Maryland, Virginia,
West Virginia, North Carolina, and South Carolina.

Fifth. The fifth circuit shall include the districts of Georgia, Florida, Alatarna,
Mississippi, Louisiana, and Texas.

Sixth. The sixth circuit shall include the districts of Ohio, Michigan, Ken'ucky,
and Tennessee.

W'S?:veng,h. The seventh circuit shall include the district= of Indiana, Illinois, and
‘Wigconsin. -

Eighth. The ecighth circuit shall include the districts of Nebrasks, Minnesota,
Towa, Missouri, Kansas, Arkansas, Colorado, Wyoming, North Dakota, South
Dakota, Utah, Oklahoma, and New Mexico.

Ninth., The ninth circuit shall include the districts of California, Oregon,
Nevada, Washington, Idaho, Montana Hawaii, and Arizona.

M‘l;. Hersey. You are adding how many circuits to the present
ones?

Mr. THATCHER. Just one making a total of 10.

Mr. HerseY. Making some change in these others.

Mr. TuaTcHER. Yes. The Pacific coast circuits, in the bill, ought
to be amended to include appeals from the District Court of China.
G Mr. DoMinick. I believe there will be added to the fourth circuit,

eorgia,

Mr. DoMmixick. Florida is not in the fourth circuit.

Mr. MarsHALL. It just leaves Florida in the fifth.

Mr. Dominick. The change in the fourth is to have it continued
as it is now with the addition of Georgia.

Mr. TuarcHER. That is right. We will have an increase of one
State in the fourth circuit, Georgia.

Mr. HErsEY. "Are you changing the salaries there now?

Mr. THATCHER. No, sir; just conforming to the old law. We have
prepared here two maps, the one on the left with the districts indi-
cated in red figures shows the present districts, and the one on the
right with the blue figures shows the districts proposed by this bill.
It reems that the eighth circuit perhaps is the district where there is
the greatest congestion. It is a tremendons district in population
and business.

Mr. HErsEY. Let me ask one question, i I may interrupt you
there. Before us here we have objections fron: judicial departments,
and the Department of Justice and from judges in these circuits,
and we hsve also, as I understand it, these telegrams to the effect
that the American Bar Association i; opposed to this.

Mr. TaaTcHer. No, no. It is forit.

Mr. Hersey. It is said here——

Mr. TuatcHER. That is a mistake. Mr. Moores can speak abovt
that presently. In other words, I am going to let Mr. Moores follow
me and he is chairman of the subccmmittee of the American Bar
Association.

Mr. HeErsEy. He represents the American Bar Association?

Mr. TuatcHER., He is chairman of the committee appointed to
prepare this bill. .

Mr. Hersey. They initiated the bill?

b l\gr. Moonres. I have the order of the American Bar Association to
e here.

Mr, Hersey. I just wanted to know who initiated the proceeding.

Mr. TuatcHER. The American Bar Association is trying to solve
this problem, and this is its best judgment. With this general pre-
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Yminary statement I want Mr. Moores to be heard and Mr. Strick-
land, who represents also the American Bar Association, to give you
a detasil of the facts involved.

As I stated at the outset, it is a question whether this relief is
needed. If it is not, then we have no business here with this bill. If
it is neeeded, then we want to work out a solution. We have pro-
posed this solution, believing it to be a proper one, but if the com-
mittee determines there is need for relief, very well; or if it determines
that the bill should be modified, that the proposed districts should
be changed in some other way, then we have no objection.

We want relief. We ask vour assistance. Of these gentlemen
who are making opposition, some of them are making them on senti-
menlal grounds; some may have valid objections. If there are
adequate reazon= for opposing the bill, or changing it, we want them
brouzht cut here. Let the committee have all the facts. Then, we
want liticants, lawyers, and the courts to have relief, as the Supreme
Court evidently helieves should be given, and also the American
Bar Association and most of the cirenit judges.

Mr. Douinick. There has been no recommendation by a confer-
ence of jndges on this matter?

Mr. Taarcaezr. No.

Mr. Domixick. Has it ever been seriously considered by them?

Mr. Taarcaer. There was discussion here in Washington ahout
it 'ast winter. I think one or two of the judges for senitmental
reasans do not like the change, do not like to change the names of
their districts. If we might hear Mr. Moores now, he could furnish
valuable information.

STATEMENT OF HON. MERRILL MOORES, FORMER MEMBER OF
CONGRESS, REPRESENTING THE BAR ASSOCIATION

Mr. Moozres. I represent the American Bar Association, Mr.
Chairman

Mr. Hersey. In what capacity?

Mr. MoozrEs. As chairman of the subcommittee that prepared this
bill. Henry W. Taft is chairman of that committee. He is in
Europe or he would be here. I am directed by him and by Silas H.
Strawn, president of the American Bar Association, who wrote and
said 1o me he had been here and consulted with Mr. Strickland, and
wants him also to represent the American Bar Association. Mr.
Strickland is not a member of the subcommittee, but he is a member
of the committee on jurisprudence and law reform. Mr. Strawn
wrote me he had consulted with Mr. Strickland, and we represent
tht American Bar Association.

Mr. SteickLaxp. And I would like to ask permission to file a
letter from the American Bar Association indicating that fact.

AMERICAN BAR AssocraTioNn,
January 26, 1928.

Hon. Maceice H. THATCRER,
House of Representatives, Washington, D. C.

My Dear CoxcressMan: I regret exceedngly that other imperative engage-
mecés will prevent me from attending the hearing on your bill (H. R. 5690),
set for Fridax. February 3. 1925, at 10 o’'clock, bhefore the House Committee on
the Judiciary. Mr. Merrill Moores, chairman of the subcommittee of the
American Bar Association on jurisprudence and law reform, and also Mr. Reeves



.

10 CHANGE JUDICIAL CIRCTINS AND CEREATE A TENTH CIROUIT

T. Strickland, of Washington, & member «f our committee, will appear and
present the views of the Ammerirsm Bar Assotistion,
I thank you very much for ealling the mstter to my attewtion when I was in

Washington on: Menday Lust.
With mmncnoﬁm{ymmmmmgud, Iam
Cordially yours,
Mr. Moorzs. If your lnom&hm,ﬁhmhss been & complaint
among the lawyers in the eghth «memt, which includes 13 States,
ractically, excepting Texas, all the States between the Mississi;:s;
ver and the Roeky Mountains, Juat the Cireuit Court of Appe:
in the Eighth Cireust is overworked. The lawyers are compelled to
attend circuit eourts of sppeals in four or five different places, and
it is a long journey froem mest of the States to any of these places.
The court is suppoesed tw meet at St. Paul, St. Louis, and Denver, or
Cheyenne, I that eimewit should be continoed, it ought to meet
gsomewhere in addition to those places now fized by law.

The reason for the suggestion »f Mr. George Rose, of Little Rock,
who is the caly dissenting megnher, so far as I know, of our comraittee,
was that he thought that the district should be split upon a north-and-
south line, but, as every tember of this evmmittee knows, the lines
of communication west of Jows are east snd west in that circuit.
The trunk lines rum east amd west.

Mr. Hersny. Bat yon have mot attempted in your bill to change
the place of the sittimgs of the court? .

Mr. MoorEs. No. I was goimy to ask the committee this. Mr.
Thatcher and I attemfed a meeting of the council of the senior
judges of the appellate ¢wart im December, and both of us presented
the matter to themn.

Mr. Herszy. Where was thet held?

Mr. Mooges. In Washingtom 2md held under the law.

Mr. Hegsey. Those procesdimes are in print?

Mr. MoogEs. I havem't seem them. X

Mr. Magsgarr. They make 2 neport that is set out in the Attorney
General’s report as to their rerommendstions. .

Mr. Moores. The primuary purpoese of this bill is for relief.

Mr. Hegsey. Yoo say ther made ocertain recommendations.
What were they”

Mr. Moorks. Ther Jid met zuske reocommendations; the only
objections we heard were based wpon sentimental reasons as Mr.
Thatcher mentioned. Judrme Semfond wanted to continue in the
eighth ecircuit. He wanted ihe eighth creuit the biggest circuit
in the country. He wamted the eighth circuit to carry forward the
history of the evimt, Bt be finallv reoogmized the district ought to
be split. But he wants the number eight.

There was i the Bar Assodistien 8 contention that the Pacific
coast circuit should retaim ifs «wm mumber, nine, and that a new
circuit ought to be ereated which should be either the eighth or the
tenth—in the bill the comst ¢imeudt is made the tenth. There was
some objection freon Califormia, but mot verv much except sentiment
as to the number of the ciremt.
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As originally prepared, the bill took Tennessee out and put it in
the fifth circuit, which is small—not in territory, but small in amount
of litigation, comparatively—and we had included West Virginia
and taken Tennessee out of the sixth circuit, and the West Virginia
lawyers appeared before this committee in force, backed up by two
or three lawyers from Virginia, two good lawyers and a judge from
North Carolina, all lawyers of high standing, who wanted West
Virginia to continue in the circuit; and the committee resolved we
would put West Virginia back where it was, and that was the only
comiplaint as reported in the American Bar Association.

Mr. HersEy. Have you the action of the American Bar Associa-
tion in a resolution or anything of that sort?

Mr. Moores. The American Bar Association did not act for this
reason, the committee acted. The American Bar Association favored
regorting a bill for relief as I have stated.

B I?r. Hersey. They didn’t put that in the form of a vote or resolu-
tion?

Mr. Moores. No. I will say not, for this reason, that they thought
it would be only decent to submit the proposed bill to the council of
judges, which was to meet in September, about two or three weeks
ater than the meetinz of the American Bar Association.

Mr. Hersey. Was it submitted to them?

Mr. Moorgs. It was, and the judges took no action upon it. That
is, the senior judges of the circuit, who constitute the official body
a0w, .

Mr. Hersev. I want to refresh my memoty. What was the
purp.ose of that meeting of judges, or council of judges? Will you
insert in the record the law upon the matter?

Mr. Moores. I will read 1t.

The extract from the law follows:)

SEec. 218, United States Code (p. 893). Conference of circuit judges; Reports
to circuit judges by disirict judges; Expenses of judges aitending.—It shall be
the dutg of the Chief Justice of the United States, or in case of his disability, of
one of the other justices of the Supreme Court, in order of their seniority, annually,
to summon to a conference on the last Monday in September, at Washington,
District of Columbia, or at such other time and place in the United States as
the Chief Justice, or, in case of his disability, any of said justices in order of
their seniority, may designate, the senior circuit judge of each judicial circuit.
If any senior circuit judge is unable to attend, the Chief Justice, or in case of
his disability, the justice of the Supreme Court calling said conference, may
summon any other circuit or district judge in the judicial circuit whose senior
circuit judge is unable to attend, that each circuit may be adequately represented
at said conference. It shall be the duty of every judge thus summoned to attend
said conference, and to remain throughout its proceedings, unless excused by the
Chief Justice, and to advise as to the needs of his circuit and as to any mattersin
respect of which the administration of justice in the courts of the United States

mg.lghbe improved. . L

e senior district judge of each United States district court, on or before the
1st day of August in each year, shall prepare and submit to the senior circuit
judge of the judicial circuit in which said district is situated a report settin
forth the condition of business in said district court, including the number an
character of cases on the docket, the business in arrears, and cases disposed of,
and such other facts pertinent to the business dispatched and pending as said
district judge may deem proper, together with recommendations as to the need of
additional judicial assistance for the disposal of business for the year ensuing,



12 CHANGE JUDICIAL CIRCUIT3 AND CREATE A TENTH CIRCUIT

8aid reports shall be laid before the conference herein provided, by said senior
circuit judge, or, in his absence, by che judge representing the circuit at the
eonference, together with such recommendations as he may deem proper.

The Chief Justice, or, in his absence, the senior associate justice, shall be the
presiding officer of the conference. Satd conference shall make a comprehensive
survey of the condition of business in the courts of the United States and prepare
plans for assignment and transfer of judges to or from circuits or districts where
the state of the docket or condition of business indicates the need therefor, and
shell submit such suggestions to the various courts as may seem in the interest of
uniformity and expedition of business,

The Attorney General shall, upop request of the Chief Justice, report to said
oonference on matters relating to the business of tl.e several courts of the United
States, with particular reference to causes or proceedings in which the United
States may be a party.

The Chief Justice and each justice or judge summoned and attending said con-
ference shall be allowed his actual expenses of travel and his necessary expenses
for subsistence, not to exceed $10 per day, which payments shall be made by the
marshal of the Supreme Court of the United States upon the written certificate
of the judge incurring such expenses, approved by the Chief Justice.

Mr. Hersey. Now, after this conference in which this matter was
brought before them, as I understand you——

Mr. Moores. Yes; and they did not take any action on it.

Mr. Hersey. The needs of the district and everything are provided
by law, and they took no action whatever?

Mr. Moores. They took no action whatever.

Mr. Hersey. What construction did you put on that, that having
taken no action, they do not admit it necessary to change the circuits?

Mr. Moores. Just a minute. I will read you their report.

Mr. Hersey. Did they report upon the matter at all?

Mr. Moores. I was proposing to read it to you.

Mr. HErseY. It is not necessary to encumber the record with it if
they took no action.

Mr. Moores. Mr. John Marshall, who is Adsistant Attorney
General, told me this morning that the eighth circvit wes badly
behind, and the figures are given in that report at ancther plsce, and
it seems to me they are two or three hundred cases bahind, and most
of the cther circuits are pretty well up.

Mr. HersEy. Were you putting in figures with regard to the
congestion?

Mr. Moores. I have not been able to get hold of the figures from
the reports.

Mr. TaaTcHER. We want the privilege of submitting figures.

Mr. Moores. I have submitted figures here which are from the
committee report of the American Bar Association, and I would like
to have those put in. They are from Appendix C, at page 137 of the
Report of the Committee on Jurisprudence and Law Reform, pre-
pared by Henry W. Taft, chairman. His report begins at 140 and
covers & number of other matters.

Mr. Hersey. Can you put in just what applies to this?

Mr. Moorzs. Here are the appendices which show exactly the
total population, wealth, civil and criminal litigation in each of the
circuits as now existing and as proposed.

(The tabulation follows:)

-
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Arpennix C

Statement of statistics in relation to nopulation, wealth, and litigation in the proposed
.ew 10 circuits

]
{ Federal litigation
Circuit Populati Wealth i .
1 0! 00 Cisil Crimi
i !
964,659 | $18,255,831,000 1 1,478 - 57
&697,718 22:%3%316:0& ; 1,686 tm
12,118,336 | 43,163,747,000 0 7,708 9,994
10,383,217 | 37 00 749 9700
Bomen | VG snomu0 . son 58
eeeemcamenn svend 9,465,396 154,000 23520° 7,976
- memad SERR B ra i
1th: .
Present. 1 831 731,000 | <] 028
Proposed T RG] Barinse S sen
Sixth: Present.. U] wasZ32l 1377050550000 3,866 9,588
Soventh:  Prosent and proposed | 1oaniar | 135,928,60,000, 2917 2,381
1]
¢ Present. . ... el 17,008,163 | 58,353,151,000 4,800 8155
Niphroposed 8, 501, 574 320, 239, 23 L84
P 945 128,376, 000 8 o9
et s mmme e o
TERiL: PrOPOSEd. cnnnnsmmomommssssoeooees oo 7,719,539 | 30,32,232,000 3,951 6519
3 Unchanged.

No1E.—The above statistics as to population are taken from the census of 1920; as to wealth, from the
World Almanac; and as to Federal Litigation from the Attorney General’s Report of 1926.

ArpENDIX D

ulation, wealth, and Federal litigation (both

Statement of statistics in relation o po
with reference to the several States

il and criminal), arrauy

1

| Federal litigation
State Population Wealth
! i Civil  Crimina
Alab L 23s1| ®omomeo! 32z Lo
Alaska. 55,036 Iuauemneeernrensenn 195
Arizona. 202100 C 33gaez i34, 291,000 | 10 940
Arkansas, ... o oIl 1,752,206 | 2509,617,000|, 351 1,000
California T 3,426,861 15,031, 734, 000 I 1,449 . 1,94
Colorado.. : 939, 629 3,229,412, 000 ; 9 3s7
5,236, 443, 000 | 141 .3
223, 000 e ie000 7 75
1,607,210,000 ¢ 3,527 10,588
2,440, 491, 000 n 965
i I567H00, 68 198
i S IEEE 2 2

inols. 1 I
ndiana T 2,930,300 | 8,829, 726,000 U5 255
ows. Z404,021 ' 10, 511, 652, 000 s, w
Kansas, L760,257  6,26,055000 . 411 148
KODUCKY . e oo e eomemammm oo omomnemmoeemaanann 2416630 .  3,562,391,000 . 650 4,27
...... 1,798,509 1 3,416,860,000 0 5§17 o4
alne. .. .oo. oo llllIlIIIIIIIIII I 763,014  2006531,000: 101 253
Maryland 1,449,661 © 00,7000 B 1,558
Massa ts 3,852,356 | 12,950, 83%,000; 597 624
fch} 3668412 11,404,861,000 ' 953 1,633
Min o 2,387,125 8 57,918000° 608 78
Mississippl 179068 217,600,000 435 54
M 3,404,055  ©,981,409,000! 973 L7
ontana...... 548,880 2,223, 189,000¢ 410 512
braska..... .- 1,296,372 3,320, 075, 000 368 516
Nevada........... 7,407 341,716,000 : 153 465
New Hampshire.. 443,083, 1,47,135000 1 165 20
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Statement of statislics in relation to population, weelth, and Federal litigation (both
civil and criminal), arranged with reference to the several States—Continue

Federal litigation
State Population Wealth

Civll [Criminal

New Jersey.. 3,155,000 | $11,704, 189,000 1,719
New Mexico...... 360, 350 , 117 341
ow York........ 10,385,277 | 37,035, 262,000 7,406 9,701
North Carolins. 2,559,123 4, 543, 110, 000 52 1,858
North Dakot8.....c.cveaseemenceaaacncacas 646,872 2,467,772, 000 174 151
Ohi0.eeomnacnenccacnnnnnne . 5,750,394 | 18,489, 852,000 1,756 1,655
k) 2,028,283 3, 993, 524,000 933 23,281
783,389 3, 419, 459, 000 331 412
720, 28, 833, 745, 000 1,848 253
PR 1 145 102
1,924, 326, 000 170 328
2, 404, 845, 000 385 831
2,025, 968, 000 173 404
4,228, 251. 000 477 2,081
9, 850, 888, 000 1,123 2,890
1,535, 477,000 88 134
842, 040, 000 67 184
4,891, 570, 000 499 670
5, 122, 405, 000 540 1,249
4,677,919, 000 590 3,062
7,866, 081, 000 400 363
976, 239, 000 124 121

Mr. TuarcHER. Referring to the eighth circuit, that is the circuit
where the greatest congestion is. Those figures appear there.

Mr. Moores. The eighth circuit is very much larger than the
fifth, although Texas is in the fifth. I made the figures up for all
the circuits, and the areas were unsatisfactory bhecause they did not
give, for illustration, the amount of litigation there would be in each
court. They indicate the inconvenience of the lawyers going 600
miles to a circuit court of apperls, but it is just as bad to go from
Florida or the west end of Texas to New Orleans as it would be any-
where in the eighth circuit, so I don’t think that the matter of area
would, alone, be determining.

Mr. HerseEy. Have you given to the reporter that part you want
made a part of the record? .

Mr. Moores. Yes, sir.  We tried earnestly and did a great deal
of work to adjust the circuits according to litigation, primarily;
secondly, according to populatior. and wealth; but we could not find
anything satisfactory. Extra judges are required in San Francisco,
pe%t;use of the admiralty work. They have also extra district judges
in Oregon.

Mr. HersEy. How many judges have you now in New York State?

Mr. StrickLaND. Four, I think.

Mr. Hersey. Circuit judges?

Mr. StrickLAND. Four at the present time.

Mr. TaaTcHER. Six district judges in New York City.

Mr. Moores. We have four circuit judges, and there is the south-
ern district on Manhattan Island that has six district judges.

Mr. Hersey. That, is part of New York.

Mr. Moores. Yes. . )

Mr. Hersey. Can you tell me how many circuit judges you have
in New York State?

Mr. Moores. We have four, and the itinerant judges.
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Mr. Hersey. How many have you in the eighth district?

Mr. Moores. Six. In the ninth district, Judge Hunt, who was
one of the itinerant judges in the commerce court—and being s
circuit court judge can not be removed from office. No judge’s
salary can be reduced. He serves for life, and can only be re:noved
for lack of good behavior.

Mr. Traarcaer. This bill would not have the eflect of legislating
any circuit judge out of office, of course?

r. Moores. No. It would not. % wouldn't put any judge out
of office. The Chief Justice can assign them to duty anywhere.

I am going to give you pages 157 and 158. The changes here had
to be made because of the sending of Wesi Virginia back to that
circuit and putting Tennescee back in the sixth. We have made the
thing just as even as we possibly could. Of course, New York has
necessarily very much more admiralty litigation, and all the coast
States have more police court litigation than the interior States;
but that increase in litigation in the coast States has been because
the coast States have ports, not only ports of entry, but ports, like
Florida, that are not ports of entry, but where people can get in.

We have tried to equslize things to the atmest of our ability.

On the Arkansas matter, I have this suggestion to make, that the
proposed eighth circuit would bhe a little r if Arkansas was re-
tained in the eighth and Oklahoma put down with Texas; and the
means of communication between Arkansas and St. Louis are just
as good by the Katy, and-other lines between Oklahoma and Fort
Worth, where the Circuit Court of Appeals of the Fifth Circuit sits,
make communication with Oklahoma better than with St. Louis.

Mr. Hersey. You have the right to offer amendments to the bill.

Mr. Moorks. If vou want to change the numbers. we haven't any
objection at all. The numbers are nothing. If people like Judge
Sanford want to remain in the eighth circuit, call his circuit the
eighth, and call the St. Louis circuit the ninth, so far as that is con-
cerned. I believe the thing will be a little bit evener if Arkansas
should be attached to the Iowa and Missousi circuit and Oklahoma
put in the fifth. )

Mi' ‘;I‘HATCHER. What would be the sattitude of the Okiahoma
people

Mr. Moores. Thsat is a question we considered, and I haven’t
heard any objection to the present status, but one of these States
ought to go out if we are going to preserve the equality. These maps
show the present and the pr:i)osed status. It may not be con-
venient to put them in the record, but the committee may have them.

Mr. HerseEy. What di¢ you say they were?

Mr. Moores. They show the present and proposed status. You
can see at a glance from these numbers that all the districts are con-
tiﬁuous in every circuit; and you can see st a glance as to the possi-
bility of any further changes in the line of having any further con-
tiguous districts, and the cquality of litigation.

Mr. Hersey. In a letter read to the committee this morning,
presented by Mr. Newton, of Minnesota, there was a complaint that
this would legislate out of office Judges Sanford, Kenyon, and Booth.

Mr. Moores. It would not legislate any judge out of office. The
Constitution protects every one of them. It is purely sentiment

99632—28—Ser 23——2
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with Judge Sanford, and he is a judge who is getting quite old, but
he is & very great judge.

Mr. HerseEy. You mean even if you changed the districts it
would not change the term of office of the judge?

Mr. Moores. It would not change the term of office. Any ‘iudge
could be assigned to work in any other circuit court. I heard this
stog from a verB great friend of Judge Sanford’s—

r. 71 asEY. Do you think you ought to put that in the record,
Mr. Mig..es, some witness testifying through you?

Mr. Moores. Yes; it is hearsay. Now, as to Judge Bingham’s
statement, he had no suggestion to make &t all. I don’t think there
is anything in the objections of the judges in New York City. It
will take 64 cases away from them and it will take a good many
admiralty cases uway. They will go to Boston, if they are in the
first circuit, instead of New York City.
© Mr. THaTcHER. Mr. Moores, how long has this subject been dis-
cussed in the American Bar Association?

Mr. Moores. Our committee has made three successive reports.

Mr. Hersey. Through the Congress?

Mr. Moores. No.

Mr. Hersey. This is the first appearance of the bill?

Mr. Moores. Yes. We have simply reported.

Mr. HersEy. You reported to tue American Bar Association?

Mr. Moores. To the American Bar Association, and they approved
our report every time, but this is the first specific bill that has been
reported. It was reported because our committee had come to the
conclusion that there was more chance of the bill passing if it was
presented to Congress than if we just shed tears over the matter.

STATEMENT OF REEVES T. STRICKLAND, WASHINGTON, D. C.,
MEMBER OF THE AMERICAN BAR ASSOCIATION

Mr. HErsEY. As a member of the committee of which Brother
Moores is the chairman——

Mr. STRICKLAND. No, I am a member of the committee on juris-
rudence and law reform. I have been a member of this committee
or four or five years, and from the time I first went on it, this question

of redistricting the circuit courts of appeal in the United States has
been the subject of discussion in our committee. It has been the
subject of a number of reports and & number of communications and
reports made to Henry W. Taft, who was chairman of it. He has
taken a personal interest in it, and has written to many of the judges.
Three years ago, if I remember correctly, it was assigned to Mr.
Moores to make a detailed report. The detailed report Mr. Moores -
has presented here to-day in the shape of the figures which are to go
into the record. This same bill was the subject of discussion in 1925
at two meetings of the committee, one in Washington and one in
New York, and the same in 1927. The last meeting, in New York
City, on the 1st of December, 1927, was the last meeting. We took
Rfrthe subject in Mr. Taft’s office in New York City. At.that time

. Moores brought his report up, and the thing was very thor-
oughly discussed .ll\)f the committee, and Mr. Taft, and we agreed to
adopt what Mr. Moores had prepared as a recommendation of our
committee on behalf of the association. S
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I can add very little more to what Mr. Moores has said, because
he has gone into it in detail, and my information is that this is about
the consensus of that committee and all the members who were
present. I think there were 14. It was the consensus of opinion
that this bill, as recommended, be passed, with such amendments as
might be found necessary.

Mr. Hersey. The Chair would like to inform the witness that
from the objections filed here, from those who can not be present here
to-day, that the committee would have, of course, the necessity of
having a further hearing later on, after Brother Thatcher’s evidence
has been printed, and then they will come here. Now, have you any
suggestions to make?

Mr. STrickLAND. ] want to add one more thing, that at the meet-
ing of the American Bar Association in Buffalo last September, our
committee held an open session in which all those who wanted to
speak against the bill might come. There was quite a crowd there, and
a great number of men availed themselves of that privilege, and as a
result of that Mr. Moores made some changes which were adopted in
the New York meeting of our committee.

Mr. DoMinick. Did you have any memorials, or do you know of
an{ agitation among any of the State bar associations?

r. STRICKLAND. No, sir; not that I know of. I have a personal
letter from some gentleman who signs himself as u member of the
West Virginia Bar Association, which I replied to, and he appeared
at the meeting in Buffalo énd made his esplanation.

Mr. DoMixick. But so far as {ou know, your committee, and also
the American Bar Association, have only been moved by the indi-
vidual request, or, you might say, the individual members of the
American Bar Association.

Mr. StrickLaND. That is it.

Mr. Douinick. And no action has been taken by any of the
respective State associations?

Mr. STrRickLAND. Not so far as I know.

Mr. Tuaarcaer. Of course, the American Bar Association is made
of merahership throughout thé country.

Mr. STRICKLAND. Twenty-six thousand wmembers, pretty well
divided among the States.

Mr. HerseY. Brother Thatcher, I think we all have a tender feeli
for the American Bar Association, and most of us are members, an
we do not think the American Bar Association has eny ulterior
motive.

Mr. StrickLAND. May I say this, Mr. Chairman: So far as I am
concerned, my idea is to do the right thing. .

Mr. HerseEY. You are here acting in an oificial position, represent-~
ing the American Bar Association?

r. STRICKLAND. Yes, sir. I am asking you to give it to them if
they need it. If they don’t, do not give it to them. .

Mr. Moores. May I make just one suggestion. I think there
should be another section added to the bill; that it go into effect on
the first Monday in October after it passes. That is when the
circuit courts meet, and we want it in effect with the new circuit, and
that would give them six months or a year after the d.
The other suggestion is this: If you change the numbers of the cir-
cuits, you ought by all means to rewrite section. 126 of the Judicial
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Code, on page 894, seciion 223, for this reason: That it provides

where the circuit court of appeals shall sit, and you want them to

sit in their circuits, in their respective circuit courts of appeals; and

i'fd flg?l numbers are changod, that section ought to- be amended and
to.

Mr. TaarcHER. Let me suggest on that, with the committee’s
permission, we will submit with our testimony, suggestions for such
amendments. : s

Mr. Hersey. You better prepare your amendments for the next
meetinﬁ;

Mr. TrarcHER. Yes.

Mr. Hegrsey. In writing. The Chair was about to suggest that
there would be a meeting for those who are in opposition to this bill,
at which time they would be heard, and then you will be allowed to
put in any rebuttal you wish, so that everybody can have full hear-
mmg. Can you suggest to the Chair when you can have that meet-
ing? We wish to give them as much time as we can, because we want
this evidence to be printed.

Mr. TrATCHER. We want them to be heard.

Mr. Hersey. Would three weeks from to-day be all right?

Mr. TearcrER. 1 think so. :

(Whereupon at 12.30 o’clock a. m., the committee adjourned.)

House oF REPRESENTATIVES,
SusceMMITTEE No. 2 OF THE
COMMITTEE ON THE JUDICIARY,
Friday, March 2, 1928.

The subcommittee met at 10 o’clock a. m., Hon. Ira G. Hersey
(chairman) presiding.

Present: Messrs. Hersey, Moore, Yates, Dominick, and Major,
members of the subcommittee. Also Representative Thatcher of
Kentucky, and former Representative Merrill Moores of Indiana.

Mr. HErsey. The committee will be in order. Mr. Thatcher,
when we adjourned the hearings a couple of weeks ago, there was an
understanding that the hearings would be continued to-day. At
that time, as I understand it, you had very nearly finished putting
in your evidence. Have you anything further to present?

Mr. TaaTcHER. We have some further evidence that we perh%{)s
might offer in rebuttal to any objections which might be raised. We
thought, if it would be agreeable to the committee, that Mr. Paul
might state his attitude toward the bill, and then we would see what
his objections were and then see whether we could meet them.

Mr. HersEy. Mr. Paui sent a telegram to the committee, but as he
is here in person, it will not be necessary for me to read the telegram,
and we hear Mr. Paul later. .

1 wish to cell the attention of the committee and of the proponents
of the bill to certain communications which have been recaived by
the :‘?mmittee which have not up to this time been put into the
record.

The first communication is one from Judge Stone of Kansas City,
Mo., attached to which is a table setting forth the cases filed in the
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United States Circuit Court of Appeals, Eighth Circuit, for certain
calendar years,
I will read the communication.

Unitep States Cincuir Court oF ArpesLs, Eianra CirculTt,
Kansas City, Mo., February 20, 1928.
Hon, 1. G. Hegsgy,
House of Representatives, Washington, D. C.

DxAR Sm: A bill (H. R. 5690) is in the Judiciary Committee of the House
which affects the structure of several of the circuits and radically changes this,
the eighth circuit. It is now before a subcommittee, of which you are chairman.

Except as to the eighth circuit the changes are slight, consisting of shifting the
States of Vermont, Connecticut, and Georgia. The vital changes are in the
eighth circuit, where Arkansas and Utah are entirely detached and the remaining
States roughly divided into two circuits.

According to the press reports the sole reason for this bill is the " congestion "
of the litigation in the circuits and “particularly in the eighth circuit,” where,
it is said, the court is ‘from 200 to 300 cases behind docket.” Therefore, I
assume that the main purpose is to relieve the “congestion” in the eighth circuit
which is said to be behind with its docket. I have been a member of the Court
of Appeals for the Eighth Circuit for more than 11 vears. Not once during that
time has that court ever been one case behind its docket and it is not now. Until
this year (1928) this court has held its three statutory tr ms annually and no
case returnable to any of those terms which was ready for presentation and where
the partics wanted to present it has ever (within my knowledge) failed of a prompt
hearing at the first term to which it was returnable. This year (1928) there w
be four terms because Congress recently added the Oklahoma City term (which
has just been finished after three weeks of hearings). The hearings at the terms
last from a scant two wekes at Denver to nine weeks at St. Louis—though the
addition of the Oklahoma City term has this year cut the St. Louis term to six
w_eg*l:ls a‘mz that will probably be as long as the hearings will last at any term in the
visible future.

The above has been written because I knew that the gentlemen were mistaken
if they stated to the committee that the eighth circuit was behind in its docket
and I fee) those gentlemen, as well as the committee would want your action to
be based upon facts. The condition (present or past) of the docket in the eighth
circuit can not be any reason for disturbing the present structure of that circuit
because that court has always and now does keep up with its docket and no
litilgant therein4s delayed in the orderly hearing of his case.

f there are other reasons why this circuit should be reconstructed, of course,
that is another matter and doubtless the committee will wani to investigate
the merits of such reasons. Assuming that one consideration in ary plan will
be the amount of litigation and how a change in the structure of the circuit
would affect such, I inclose a table of cases filed, from each State in the circuit,
for each of the calendar years 1922-1927, inclusfve, which was prepared by the
clerk at my request.

If the circuit is to be divided, there are several matters of real importance, not
mentioned in bill 5690, which would require treatment therein to avoid uncer-
tainty, confusion, and injustice. There are probably others but I beg your
indulgence to suggest only three.

First. The status of the present circuit judges. I take it, without question,
that the proponents of the bill have no intention and the 6ongmss would not
knowingly countenance the legislating of those judges out of oftice. The bill
seems framed, in this respect to utilize the present judges of this circuit since three
naturally fall in each of the two new circuits into which the bill divides the present
eighth circuit. Yet there would certainly arise a question as to such status and
obviously, it would result in confusion, embarrassment, tble friction and
uncertainty. This arises not alone from the standpoint of the judges but also
from litigants who assuredly ought to know that the persons sitting as judfes
on their cases are in fact and law such. I have no embarrassment in suggestin
this matter because, as the bill is now framed and as I presume it will, in tha
respect, remain, I am left in the proposed new eighth circuit and I was appointed
to the eighth circuit. But other judges of this court would be affected and, I
am sure, Congress does not desire to affect any of them. To remedy this omission
in the bfll, Isu an amendment which will incorporate the thoufht followinf:
Add to section 118 of the bill as now framed, ‘“and nothing in this act shall in
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any wise affect the status of the now judges of the present eiﬁhth circnit (a portion
of the present eighth circuit), formed by this act, within which they now reside.”’

Second. There will have to be provision for times and places for holding the
terms of court in each circuit. This will require amendment of section 126 of
the Judicial Code -(sec. 223 of the United States Code), which prescribes the
terms for the courts of appeals. I respectfully suggest that when the committee
has determined (if it should) that this circuit should be divided and the geography
of the new circuits is settled, then the experience of the judges falling within
ench of such new circuits might be useful to the committee in reaching the most
ehective solution of this matter of the terms of courts and I am sure such is at
the disposal of the committee if it is desired. Naturally, the sole desire of the
judges is to have their work arran%ed g0 that they can do it most effectively and
with the greatest satisfaction to the litigants. However, my present purpose is
solellg to direct attention to the necessity of making some provision as to terms of
court.

Third. Another necessity is to provide for litigation now in this court of appeals

or on its way here. This might be a jurisdictional matter which would vitally

affect such litigation. The bill should clearly and definitely state to which court

8! ap) rrel?i these cases, from the several States affected, should be assigned or
ransferred.

I am sure you will know that my only purpose in this letler is to aid you and the
committee in consideration of this very important measure. I have no desire
to intrude my views but I think my long and intimate familiarity with the work
of this circuit justifies me in believing that the experience and information so
gined might be of use to you in this matter. In that spirit only, it is respectfully

ndered to you in this letter ard if I can further serve the ecommitiee in any way
I should esteem it a privilege. -

Very respectfully yours,
KiuBrougH STowE.

Cases filed in United States Circuit Courl of Appeals, Bighth Circuit, from each
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Another communication which I'should like to read to the committe
and have incorporated in the record is one froin Rose, Hemingway,
Cantrell & Loughborough and is as follows: ,

LitrLe Rock, ARK., February 17, 1928,
Hon. L. C. Dykg,
House of Represenlialives, Washington, D. C.

My Dear Mg. Dygr: I am much ioterested in H. R. 5690, which progi‘oses to
take Arkansas away from the eighth circuit and put it into the fifth, The bill
was originally pcri;l)ared by a committee of the American Bar Association, merel
upon geographical grounds, and without eonsultingI the States interested. It

e & number of.changes, but it was found that they were objected to by the
States concerned in every instance, except that Vermont was not unwilling to
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0 into the first circuit. The only matter in which there is any controversy now
s the division of the eighth ciicuit. This seems inevitable, in view of the fact
that the work of the circuit is so enormous that the circuit judges can not decide
all the cages, and have to bring in district judges continually, thus making it
impossible to have that continuity and uniformity of decision which is essential
to the proper administration of justice. A

When it comes to making the division, I can not help but feel that St. Louis
would be extremely unwilling to see Arkansas put into the fifth circuit. I am
advised that of all the States, Arkansas does most business with St. Louis, and
is her best customer. On the other hand, Arkansas has almost no business with
New Orleans. it buys from that city a little sugar and molasses and a few
bananas, and that is all; while we look to St. Louis as our financial and business
capital. A great part of the litigation in the Federal courts, therefore, concerns
St. Louis business men, who would naturally be opposed to having their litigation
sent away to New Orleans, :

Moreover, the circuit judges in the eighth circuit have been for ycars accus-
tomed to administering Arkansas law as the act creating Oklahoma Territory
extended Arkaunsas law over it, it would be a pity to scparate the two States
compelling two sets of judges to familiarize themselves with the same system of
jurisprudence. I€ Arkansas is put into the fifth cireuit, the judges there will

ave to learn Arkansas law, and in the learning will no doubt make many mis-
takes, ome of which will be prejudicial to people living in Missouri.

It seems to me that the logical division of the eighth circuit would be to include
therein the States of Minnesota, Iowa, Missouri, Arkansas, and Oklahoma,
which have substantiall{ the same questions, being agricultural and manufactur-
ing States, and putting into the new tenth circuit the States west of them, whose
questions are largely of irrigation and mining. The j}:xdges of the eighth circuit
will thus be relieved of the necessity of familiarizing theraselves with mining and
irrigation laws, which are very complicated. If you should divide the circuit
by an east and west line it would requirc al! the judges to familiarize themselves
with overy kind of problem which could arise in any jurisdiction, and would be
quite a burden. Moreover, the north and south line of division is very desirable,
in that it permits a winter session at St. Louis and Oklahoma City and a summer
session at St. Paul, thus enabling the judges of the circuit court of appeals to
function under the most favorable conditions, and accomplish the maximum of
work. It should also be borne in mind that all the circuit judges, except Judge
Lewis, have heen commissioned for the eighth cirenit, and therefore there would be
no inconvenience in a partition which would leave them in the circuit for which
they were appointed.

beg your pardon for addressing to you so tedious & communication; but I
feel that it is a matter which concerns your State almost as much as it dces Ar-
kansas, and I therefore take the liberty of setting out my views fully.

It was my expectation to appear before the committee in person on March 2,
buta tr‘i’p to Europe will prevent that.

ery truly yours, G.B. R
. B. RosE.

Mr. HerseEy. The committee has also received a telegram from
Salt Lake, Utah, dated February 3, 1929, as follows:

CHAIRMAN Jupiciary COMMITTEE,
House of Rep: tatives, Washinglon, D. C.:

In behalf of the Utah State Bar Association I want to vigorously oppose
H. R. 5690 in so far as it proposes to include Utah in the ninth circuit. Utah
belongs in a group of States which now compaoezs the ecighth circuit because of
the interpretation of various questions of law by this circuit and which have
become establistied in this State.

Ricaarp W. Young,
President Utah Stale Bar Associalion.
Mr. HersEy. The next communication I have before me is a rele-
gram from Mr. Paul, but as I have already stated, he is present and
will be heard to-day, so we will not burden the record with that. -
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There is some communication here from Vermont, in the form of
a letter to the committee from Ernest W. Gibson, Représentative
in Congress from the second district of Vermont, as follows:

HoUusE of REPRESENTATIVES,
Washinglon, D. C., February 8, 1928.
Hon. Ira G. HERsEY,
Washington, D. C.
DeAr MR, HersEv: I am informed that the bill (H. R. §690) which calls for
recircuiting the whole country, making 10 instead of 9 judicial circuits, has been
referred to a subcommittee ¢’ the Committee of tie Judiciary, of which you are

chgrman.

on. Harland B. Howe, district judge of Vermont, has written me that he is
strongly opposed to the feature of the bill which would put Vermont in a circuit
with Connecticut instead of in the New York circuit where it is now located,
;:;l that such a change would work a hardship upon the members of the Vermont

I have received a large number of letters from members of the Vermont bar
protesting against this proposed change in so far ag Vermont is concerned, and I
will inclose some of the letters herewith for your perusal. .

With best regards, I am,

Sincerely yours, E. W. GiBson.
. W, SON.

Mr. Hersey. Mr. Gibson incloses with that letter a letter from
Theriault & Hunt, Mon¢*pelier, Vt., dated February 3, 1928, which
will be made a part of the record.

The letter referred to is as follows:

MoNTPELIER, VT., February 8, 1928,
Hon. E. W. Gisson, Washingion, D. C.

DEear Mg. Gison: H. R. 5690 we note calls for recirchiting the whole country,
making 10 instead of 9 circuite, putting Vermont and Connecticut in the ﬁn‘
circuit and leavlni New York in a circuit by itself. Just what the purpose of
this is, we do not know, but there is one thing certain: We can not see wherein
any advanta%e comes to Vermont by reason of such a change. We believe the

resent circuit arrangement, with Vermont in the second circuit, is as it should
and fee! that this bill should not become a law.

We do not know that our views in the matter will have any bearing on the
sl:tuoation. but we feel that you will be interseted in the views of local practicing
attorneys.

We shalt appreciate hearing from you, but assure you that at present we are
decidedl‘y(' opposed to the bill.

With kindest regards, we are

Sincerely yours, TnertaviT & Hunt

Mr. Hersey. The next communication is a letter dated February
3 from Holden & Healy, attorneys at law, Bennington, Vt. That
letter will also be made & part of the record.

BENNINGTON, V7., February 3, 1928.
Hon. E. W. GiBsoN,
United Stales Congress, Washington, D, C.

Dear Mg. Gisson: I am very much against the proposal to put Vermont in
the first circuit instead of the second circuit. To be sure I am going out of prac-
tice here, but T am interested in the subject matter. The lawyers here who go to
the circuit court of appeals have become accustomed to the practice in this
circuit. It is more convenient and less expensive for most of us to go to New
York than to Boston. I hope you will do everything you can to defeat this bill.

I am going to Washington soon and hope to have the pleasure of seeing you
there before long.

With best wishes, I am,

Very truly, Rop.v E. Heary
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Mr. HerseY. The noxt communication is a letter dated February
3, from Fred E. Gleason, attorney and counsellor at law, Montpelier,

Vt.
This letter v:ill also be made a part of the record.
MoNTPELIER, V1., February 3, 1928.
Hon. E. W. GiBsoN,
House of Representatives, Washinglon, D. C.

Dear Mg. GrssoN: I am advised that House bill 5690 has for its purpose the
recircuiting of the entire country so as to provide for 10 instead of 9 circuits and
joining Vermont with Connecticut in the first circuit.

I find that other members of our bar, in common with muself, feel that from
our standpoint this action is most undesirable; that it would result in great
inconvenience and that our district as it is is far preferable. No doubt the
Eropouents of this bill have some arguments in its favor but these I have not

I wish most respectfully to protest against the bill and to urge that you, if you
can conscientiously do so, oppose it emphatically and work for its rejection.
Respectfully and sincerely,
Frep E. GLEAsON.

Mr. Hersey. The next is a letter from Porter, Witters & Long-

moore, also dated February 3, 1928.

The letter referred to is as follows:

St. JouNsBURY, V1., February 3, 1928.
Hon. E. W. GiBsoN,
Washington, D. C.

DEAR Sir: We have scen a copy of Hot ze Bill 3690 which provides for the
recircuiting of the whole country putting Vermont and Connecticut in the first
circuit and leaving New York in a circuit by itself. The members of this firm
are much opposed to this bill and trust that every endeavor will be made to pre-
vents its passage.

Yours truly,
PorTER, WiTTERS & LONGMOORE.

Mr. Hersey. The next is a letter from John W. Gordon, dated
February 4, addressed to Ernest W. Gibson, and is as follows:

BARRE, V1., February 4, 1928,
Hon. ErNEsT W. G1BsSON,
House of Representalives, Washingion, D. C.

My DEAR MR. GiBson: I understand that House bill 5690 is intended to recir-
cuit the whole country, making 10 instead of 9 circuits and putting Vermont and
Connecticut in the first circuit,

I don’t like this change and hope that it will be defeated. I think our present
arrangement for the circuit court of appeals is very satisfactory. The circuit
court has always designated a certain day or week in which Vermont cases could
be heard, and so long as this arrangement continues we think that Vermont will
be accormmodated better bK remaining in the same circuit that it has been. If
it should be necessary to change, I think that we ought to be circuited so as to
have the court of appeals at Boston rather than some point in Connecticut,

Trusting you are well and enjoying your work, I am
Joux W. GorpoN.

Mr. Hersey. The next letter is another letter addressed to Mr. -
Gibson from Webster E. Miller, attorney at law, Montpelier, Vt.
That letter will be made a part of the record.
MoNTPELIER, VT., February 6, 19.28.
Hon. Erxest W. GissoN,
Member of Congress, Washington, D. C. .
DeAr CovroNeL Gisson: I am interested in House bill No. 5690, recircuiting
the whole country, making 10 instead of 9 ecircuits, putting Vermont and Con-
necticut in the first circuit and leaving New York in a circuit by itself.
Personally I feel that things are all right as they are and that such a change
might mean the reduction of the number of district judges and Vermont might
lose her representation. I am opposed to the change.
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" It your views are consonant witl. ‘ 1ine, I trust you will vigorously oppose the
passage of this bill.

Respectfully and sincerely yours,

: WEBSTER E. MILLER.

Mr. HersEy. The next is a letter from Elwin L. Scott, attorney
at law, city of Barre, Vt., dated February 6, 1928, addressed to
Hon. E. W. Gibson.

Hen. E. W. GiBsoNn,
Member of Congress, Washington, D. C.
Dear ConGrEssMAN: House bill 5690, recircuiting the whole country, making
10 instead of 9 circuits, putting Vermont and Connecticut in the first circuit,
and leaving New York in a circuit by itself, has recently come to my attention
As a member of the bar from Vermont and admitted to practice in the United
States circuit I feel that there are plenty of sufficient reasons of which you are
familiar why you should do all in your power as United States Senator to oppose
the change and I request and trust you will do so.

Sincerely yours,

BARRE, VT., February 6, 1928.

ELwiN L. Scorr.

Mr. Dominick. If you will pardon me, Mr. Chairman, for an ob-
servation, I do not know how mauny other letters you have, but I was
wondering whether, as there are some gentlemen present who want to
be heard, we might put the rest of the communications in the record
and hear these gentlemen first.

Mr. Hersey. I am reading them for the benefit of the committee
and of the gentlemen present, to show them where the objections are
coming from. There are only two more.

The next is a letter from Senator Bingham of Connecticut, addressed
to Mr. Hersey, and is as follows:

UNITED STATES SENATE,

March 1, 1928.
- Dear ConaressmanN Hersey: Understanding that your subcommittee of the
House Judiciary Committee is about to hold a hearing on H, R. 5690, a bill to
rovide for the rearrangement of the Federal circuits, I am venturing to send you
he inclosed letter which I have just received from Judge Edwin 8. Thomas, of
the United States District Court, District of Connecticut, in opposition to this
measure.

I am in receipt of a somewhat similar coinmunication from Judge Thomas W,
Swan, who argues that to have a circuit embrace only a single State would be
contrary to historical tradition and the underlying notion which led to the
creation of Federal circuits.

Judge Swan points out also that the proposed transfer of Connecticut to the
first circuit would not relieve the congestion of the second circuit.

It will be appreciated if these arguments can be considered by your com-
mittee in connection with this bill. ~

Sincerely yours,

Hon. Ira G. Hersey, M. C,,
House of Represenlatives.

" Mr. Hersey. Accompanying the letter from Senator Bingham
is a letter to Senator Bingham from Judge Thomas, setting forth
his opinion as to the bill, and giving certain information in the form
of a table. That letter will also be made part of the record.

(The letter reforred to is as follows:)

HiraM BINGHAM.
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UnNitep StaTeEs DisTrIcT COURT,
DistricT or CONNECTICUT,
New Haven, Conn., February 29, 1928.
Hon. HiraM BINGHAM, .

United States Senator, Washington, D. C.

DEeAR SENATOR BiNagmaM: So far as Connecticut is concerned this bill takes
our State out of New York and the second circuit and puts us in the first circuit at
Boston. In my opinion this will be a mistake,

While it is true that Connecticut is 8 New England State, nevertheless its
business interests and associations, its general tendency and leaning in all matters
are very largely with and toward New York. The lawyers of the State, I believe,
will much prefer to be connected with the second circuit. Our close proximity
to New York, as you know, makes for a natural association with New York in
almost every line of endeavor.

If the reason for putting Connecticut in the first circuit is to relieve the labors
of the circuit court of appeals for the second circuit, it is not forceful enough to
offeet the great inconvenience which wiil be caused counsel in appeal cases if
they are obliged to go to Boston. Judge Manton, the presiding judge of the
circuit court of appeals has compiled a table of appeal cases from Connecticut,
which is as follows:

Connecticut:
1922 e e cemcceceemmcem—e———n 8
1923 e eeeccececcccscarcecneencca————- 11
1024, . o oo eeeecccccecccenmcccoccamcsaananaan 12
19285, . . e cececccccccccccceccccccmcccem——————— 7
1926, . o e ccceecmeeccme—m—cee————— 8

I send these observations for your careful consideration if and when the bill
is ‘)resented for your attention.

With kind personal regards, I am,
Sincerely yours, .
Epwin S. TuoMmas,

United States District Judge.

Mr. Hersgy. I believe that those are all the communications that
the committee has received to date, and I have read them for the
benefit of the proponents of the bill, as well as those who oppose it.

Mr. Thatcher, do you wish to present anything further before we
take up the statements of those who are opposed to the bill?

Mr. TuatchEr. We have some further evidence to present, but
as you have read those letters of objection, and if it is satisfactory
to the committee, we should like to hear Mr. Paul’s objections.

Mr. Hersey. He is opposed to the bill, or is he in favor of it?

fIyIr. Taarcrer. He is opposed to it, or at least to certain features
of 1t.

Mr. Hersey. Then, as I understand it, you give way to those
who are opposed to it?

Mr. TaarcHER. Yes, in order to see what his objections are, and
then we may want to put in some additional matters, to meet those

objections.
f\dr. Hersey. Then we will hear from Mr. Paul.

STATEMENT OF AMASA C. PAUL, MINNEAPOLIS, MINN.

Mr. Hersey. Will you state your full name, please?

Mr. Pavr. Amasa C. Paul.

Mr. HersEy. Your business? . .

Mr, Pavr. I am a lawyer, 8 member of the bar in Minneapolis,
and have been in practice for 44 years.

Mr. Hersey. Whom do you represent?
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Mr. Pavr. I represent a committee of lawyers of the eighth cir-
cuit. That committee was composed at the Buffalo meeting of the
American Bar Association. It is not a bar association committee,
but it is a voluntagv committee that was amnggd at that meeting.
P A};II; Moores. I do not think that you were there, were you, Mr.

a)

Mr. PavL. I think I was there.

Mr. Moores. I beg pardon.

Mr. Pavir. I have been a8 member of the executive committee of
the American Bar Association for three years, and T attended all of
its meetings for many years.

Mr. Hersey. Is that the Bar .Association of Minneapolis to
which you refer?

Mr. PauL. No; the American Bar Association, the national asso-
ciation, which has 26,000 members.

There has been for some time considerable fecling that the eichth
circuit is too large. It comprises 13 States. It has dock2ted each
gear something over 400 cases from the districts of the various
States.

As Judge Stone states in his letter that has been read, this court has
never been behind with its work or behind with its dockets. Every
case that goes on the docket is disposed of at that term of enurt and
usually the opinions come down within a few months.

Judge Sanborn told me at one time that he never went on the bench
at the beginning of a term with any undecided cases on his hands.

We have three terms—this year we have four. The term at St.
Louis begins the Ist of September, the term at St. Paul begins the
1st of May, and the term at Denver in September. Now, we have
a term of court in Oklahoma, Oklshoma City, which was held in
January, and there were 65 cases on the docket for the Oklaboma
term.

Mr. Moorgs. Do you ever hold court at Cheyenre, Wyo.?

Mr. Pavi. I do not think so. It is possible that they have hed
court thore.

Last summer the advance program of the American Bar Assoeiation
contained this bill, or substantially this bill, as & bill that had been
prepared by the committee on jurisprudence and law reform. of
which Mr. Henry W, Taft is chairman, and of which Mr. Moores is &
member and, I think, chairman of the subcommittee.

It seemed to me from an examination of this bill that it would not
be a desirable change, that there were many things about it that
would not _be satisfactory, and I had a notice put up in the Statler
Hotel, asking eighth circuit lawyers who were interested to meet in
one of the rooms in the hotel, the day before the mee:ing of the com-
mittee on jurisprudence and law reform.

We had 30 lawyers at this meeting, and I have the minutes of the
meeting, which I will refer to later.

We voted at that meeting to have a committee attend the meeting
of the committee on jurisprudence and law reform, and object to this
bill, in so far as it related to the eighth circuit; and we went before
the committee. George Rose, of Little Rock, from whom a letter
has been read, spoke for Arkansas. Mr. Hollingsworth, of Ogden,
sﬁoke for Utah; making objections to putting those two States out of
the circuit.
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After we were before the committee Mr. Taft made a report to
the bar association for his committee, and in reforence to this bill
in which he said—I read from the annual report of the American
Bar Association which has just been issued. This is volume 52,
ontaining the report of the American Bar Association, 1927.

Mr. Moore. From what page are you reading, please?

Mr. Pace. Page 78.

Mr. Tarr. The commitiee on jurisprudence and law reform has had the
honor of submitting one of the lengthiest of the reports that have been sub-
mitted to this annual meeting of the association. I hope to make the statement
of the contents of that report briefer than almost any other statement that has
been made concerning the contents of any report.

In the first place, Mr. President, I desire to ask permission to withdraw that
part of the report which recommends a certain rearrangement of the circuits of
the Urited States. That is the second of the three recommendations,

Your committee anticipated that the qiueeﬁon of rearranging the circuits of
this country was a matier involving consideration of transportation, tradition,
convenience of witnesses, convenience of courts, convenfence of counsel, and
some other things which hore upon the subject. Tt anticipated that any tenta-
tive plan that it might submit would be met by considarations which would
have to be duly weighed before any conclusion was arrived at.

Nevertheless, in order to inaugurate the general sabject, it proposed and
recommended in this report an arrangement of the circuits which is embodied
in the supplement to the report. After the report had been printed and dis-
trbuted some very weighty considerations were presented to the committee—
only dayx before vesterday—by delegations from some of the States which were
affected by the rearrangement. A lengthy hearing was had upon the subject,
One State particularly, east of the Mississippi River—

He savs “east of the Mississippi River.” It should be west of the
Mississippi. I believe he refers to Arkansas.

Mr. Moores. That was West Virginia.

Mr. Pavn. Very well; I thought the reference was to Arkansas.
[Continuing reading:)

Ouve State particularly, east of the Missisalppi River, was very much aggrieved
&l it had been proposed to separate it from the circuit in which it had always

'D.

Mr. Moones. They were opposed to putting it in the sixth. The
commiittee took that back.

Mr. PauL {continuing reading}:

Upon careful consideration of the whole subject and in view of the fact that if
that change were made it would dislocate the entire arrangement east of the
Mississipps River, the committee decided that the wise thing to do was to take
all these things into consideration and postpone until next year a definite report

upon the subject.

At the meeting of the lawyers that I referred to, I called attention
to the fact that the division on the line proposed would not relieve
the situation very much. .

I have here a table of the cases that were docketed in the court of

als for the eighth circuit in the fiscal year ended July 1, 1926.
taking Arkansas out of the eighth circuit, the court would be
relieved of 40 cases, assuming that there would be about the same
number as in 1926.

'l‘alrini out Utah, it would be relieved of 10 cases.

The division which is proposed by this bill putting Colorado,
Kansas. Arkansas, Missouri, Oklahoma, and New Mexico into one
division would give that circuit-on the basis of the 1026 business 292
cases, while the other proposed circuit, consisting of Minnesotas,
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Jows, Nebrasks, Norih Dakota, and South Dskota, would give that
eircuit 1390 cases.

m{hat is :hn? a fur divison ugn ge work. l};ou wloﬂnédbhave thrgs
judges in propoced new & «cireyit, who wo e expect
to take eare of 292 cuses, and three judges in the new proposed ninth
circuit with 130 cases.

One of the creust judges sugpested to me that a division into two
circuits was not gomz to relieve the court for any great length of
time; that this divicion wonld not meake any real relief, and this judge

ed that the circmit ought to be divided into three parts;
tl;atz think wie business enough in the circuit for three circuit courts
of appe

I gave the matter some study to see how the circuit could be divided
into three parts and I figured out thet on the basis of the 1926 busi-
ness, this eould be done in this way:

Minnesota, Jowa, Nebrasks, Neorth Dakota, and South Dakota
would have 130 easesx. That is what is proposed as the ninth circuit
now, exeept that this bill adds Wyoming, which has only 14 cases.

In the 3¢. Louis eireunt there would be: Missouri, 74 cases; Kansas,
41 cases; Arkansus, 40 cxses; or a total cf 158 cases.

Mr. Tesrcser. There would be three States in that circuit, then?

Mr. Pari. Three States in that eircuit, -with 158 cases.

The other emremit. Colorado, Wyoming, Utah, New Mexico, and
Oklahoma, worzld have 138. .

Gengraphically, ther come wery close, except Oklahoma, which
gust touches Colorado here at this Jittle corner [indicating on map),

ut the other SBIe Commppet.

I suggested this division &t this meeting of the eighth circuit lawyers
at Buffalo, and it was quite fav-rably received, and a motion was
carried reeommendine that divison.

A committee was Later appoimted oonsisting of one lawyer from
each State, and 1 was made the chairn an of that committee.

We were to follow this matter up, ot necessarily adhering to this
particular plam, but to find wut the sertiment of the lawyers and the
Tudg in eizhth ¢ircunt im reference to it.

M. Dowrxiex. If you will pandon me, Mr. Paul, for interrupting
you, I did oot quite umderstamd what your proposed division con-
tempiated Is that pewposed division that you suggested there as
to three efreuits, s division of one cmcuit?

Mr. Part. Yes. That simply divides the eighth circuit; it does
m){l[:; anythimr o, or take amyihing in, but 1t divides it.

Mr. Dowrvicx. In other words, vour plan would be—

Mr. TaarceEr (Interposing). To make three circuits instead of

two.

Mr. Pavr. Three imstead of two, and of course that would mean
three sdditionsl judges; becamse we have six judges now, and if you
had three for each circuit, it would requi additional judges.

As it i mow, if this were curiad out—and if it is convenient
to the eommittee, I refer to these circuits by the city where the
eourt wouald be beld—St. Penl circuit wonld have three judges. It
would mot meed any more; they would be Judge Sanborn, Judge

The St. Louis cireuit has two, Judge Stone and Judge Valken-

burgh; and the Denver circnit would have one, Judge Lewis. It
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would require one other circuit judge in the St. Louis circuit and two
in the Denver circuit.

Mr. Dominick. Under that plan it would require two circuit courts
of ﬁ)peals, if no changes were made in the other circuits at all?

r. PAaur. Tt would make three circuit courts of appeals where
we have now only one, and the St. Paul circuit would have two terms
a year, naturally, and St. Louis the same, and Denver the same.

There is now a term at Oklahoma,

But let me tell 1y;ou what happened to my plan. The lawyers that
were present at that meeting, as I say, unanimously approved the
plan that I had suggested. This was the resolution which was
offered by Judge W. 1. Snyder, of Salt Lake, Utah:

Resolved, It is the opinion of the lawyers of the eighth circuil, at meetin,
assembled on the 30th day of August, 1927, that a division of the gresent eight
eirciut should be made in three parts as indicated by Mr. A. C, Paul and that
the new unit comprising Minnesota, Iowa, North Dakota, South Dakota, and
Nebraska be known as the eighth circuit.

That resolution was adopted by the 30 lawyers who were present,
and they were from nearly all parts of the circuit.

The reason for adding that clause, that the St. Paul unit should be
known as the eighth circuit, was this: Judge Walter H. Sanborn had
been on the Circuit Court of Appeals for the eighth circuit since the
court was organized, 35 years, and do not think that he has ever been
very enthusiastic about a division of the circuit.

He has been the presiding judge for many years, but he has said to
me many times, in speaking about the matter: “I would not oppose
a division of the circuit, but if-it is divided I should like very much to
see that St. Paul circuit over which I would preside called the
eighth circuit, to finish up my career as the presiding judge of the
eighth circuit.”

e made this sugges#ion to the lawyers at Buffalo, and that clause
was added to that resolution. .

After I returned to Minneapolis, and later in the fall, I wrote a
letter to each of the circuit judges out there outlining this plan, and
outlining what had been done at Buffalo, and I got letters in reply
from all of them. . .

None of them were very enthusiastic. One of them quite heartily
approved the plan, and others said perhaps it was the best that could
be done; but two letters were very decidedly opposed to it. L

These letters were from Judge Kenyon, of Iowa, and Judge Lewis,
of Denver. I have those letters. I do not know that I care to have
them put into the record. but I have them and tho members of the
committee may see them if they wish.,

Mr. Hersey. Most of the judges have expressed themselves on
this bill already, have they not? . )

Mr. PauL. I was not here the other time, when you had your other
hearing. I heard Judge Stone’s letter this morning. |

Mr. Taatcuer. Have you the letters also of those circuit judges
who favored this bill, or ac(Luiesced in this suggestion? :

Mr. PauL. Yes; I have them. T

Mr. TratceER. We would have no objection to having them all

ut in as a matter of record, if it is convenient; that is, all of them,
oth for and against. o
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Mr. Hersey. Do Iin:su wish them put in the record, Mr. Paul?

Mr. TraTcHER. Have you got them all, both for and against?

Mr. Pavur. I have them all.

Mr. HerseEY. Do you wish to put them in?

Mr. Paor. I think I would rather not, without their consent.

Mr. Hersey. If you do not want them in, we shall not insist on
their being made a part of the record.

Mr, TaarcRER. Mr. Chairman, if he would be willing to state
the judges who had approved the plan, we should like to have that
in the record.

Mr. PavuLr. The judge who approved the rlan particularly was——

Mr. Moores. That is the three-circuit plan?

Mr. TaatcHER. Yes; the three-circuit plan. Will you give us the
names of those?

Mr. Pavr. Judge-Booth approved the plan of the division into
three circuits. Judge Stone said that when the movement reaches
the stage where a congressional bill to effect it is to be drawn, he
thinks the present circuit judges should be consulted as to the times
and places for holding terms in their respective circuits. He also
said: “I think the division suggested by you and your committeo
is as good as any.”

Mr. Hersey. That is not very helpful to us, Mr. Paul, because as
I understand it, those letters allude to a circuit which is not in ques-
tion here.

Mr. Paur. No; it is not.

Mr. Mooges. ‘I‘hey offer a proposal; they suggest three circuits.
If we are going to divide this circuit, and this 13 a discussion as to
whether it should be three circuits or two circuits, it would seem to
be pertinent.

Mr. Hersey. What I am getting at is, this: The proponents
8 st the bill as drawn here. Do you wish fo amend it in any way?

. TeATCHER. We want the committes to have the benefit of
all the facts. We have no pride of opinion in this matter at all.
We fee]l that the relief ought to be granted. If the creation of the
three districts will fgm.nt the relief in a better form than two districts,
in the judgment of the committee, very well. What we want to do
is to get the relief. We want you to have all the facts, and if you
conclude that the relief ought to be granted, then it is for you to say
whether you want it in the form of two districts or three districts,
or in any ofher form. We would like to have all the facts before the
committee.

Mr. Hersey. Let the committee vote upon whether they want
all of these letters made a part of the record or not.
™ Mrl;i Major. Mr. Paul does not want the letters to be put in the
record.

Mr. Moore. They are personsl correspondence and I do not think
that the committee would want to insist on their being submitted
for the record.

Mr. Pavr. I will communicate with the judges.

Mr. Hersey. Mr. Paul has stated the substance of what they
contain. He has stated the opinions of the judges, as expressed
in the letters. :

Mr. Taarcagr. Mr. Chairman, if Mr. Paul will just state the
names of the judges who favor the proposal and the names of the
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judges who oppose it, so that we may have that picture before us,
we shall be quite satisfied.

Mr. PauL. I have practically stated that already. Judge Kenyon
and Judge Lewis positively opposed the plan. Judge Booth was
for it. The other three judges,  Judge Sanborn, Judge Stone, and
Judge Van Valkenburg said that if the circuit was to be divided,
they thought that this was as good a plan as any, or perhaps better.

Mr. Dominick. The opinions of those judges, Mr. Paul, were
exRiessed for or against your proposed plan; is that right?

r. PauL. Milproposed lan. That was all that was befors them.

Mr. Moore. Mr. Paul, do any of the judges in those letters say
whether or not they favor leaving the circuit as it is?

Mr. PauL. Three of them very nearly say that.

Mr. Moore. Which taree?

Mr. PauL. Judge Sanborn, Judge Stone, and Judge Van Valken-

burg.

ﬁr. Hersey. We have their late communications in the record.

Mr. PauL. I do not know that there will be any harm, Mr. Chair-
man, in putting these letters into the record.

Mr. Hersey. They are your own correspondence. The commit-
tee do not wish to insist that you put in your private correspondence.

Mr. PavL. Then I think that I will just wire these judges and ask
them if I may use it for that purpose.

Mr. HerseEy. Ask if you may pnt them in?

Mr. PavuL. I will ask if I may.

Mr. HerseEy. Do you want to put them in?

Mr. PavL. I do not waut them to criticize me for putting in a
letter that they might not want to be published.

Mr. HErsey. You want to communicate with the judges?

Mr. Paur. Yes; [ will wire them to-night—each of them—and
when I get the replies I will send them up to-morrow or Monday.

Mr. HersEy. Very well.

Mr. PauL. Let me say another word or so in connection with this
proposed division that you have here. I do not know whether you
have heard from the Wyoming lawyers, but those that were at the
meeting at Buffalo were opposed to being put into the circuit of
St. Paul if there was a division. They claim it is much more con-
venient for them to go to Denver. Practically all of their cases—
I think all—are heard at the Denver term, and they did not want
to be sent to St. Paul for the hearing of their cases.

You have heard from George Rose in reference to Arkansas, but 1
do not know whether you have had any communication from Utah
beyond the telegram from Mr. Young, president of the Colorado Bar
Association.

I might say that after the meeting of the bar association at Buffalo -
I received a telegram from the president or the secretary of the
Colorado Bar Association, stating that that association had indorsed
the three-circuit plan that I had suggested. It is true that the
circuit is too large and the district judges were called upon con-
stantly to sit in the court of appeals.

Mr. HerseY. You are speaking of the eighth circuit now?

Mr. Pavt. The eighth circuit. I do not remember ever having
been in that court for a long time and finding three circuit judges on

99632—28—sER 23——3
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the bench. It has occurred at times, but usually two circuit judges
and one district judge are holding the court, and it is said that 40
per cent of the decisions of that court are written by district judges.

The fact that the court must change its personnel, as it does
nearly every week, means that we find three judges sitting this week
and next week perhaps one of those drops out and some other judge
takes his place.

Mr. Hersey. Your plan would mean two new circuit judges in the
eighth circuit? )

Mr. Pavr. My plan would give three new judges. In the three
circuits, we would have six.

Mr. Hersey. Would there be three new ones?

Mr. PavL. Three new ones.

Mr. Hersey. Three new circuit judges to be added?

Mr. Pacr. Yes, sir. ' We would have three circuits. YWenow have
six circuit judges. That would make three in each circuit. It would
mean that we would have nine in the territory where we now have six.

Ml{‘.? HEen>EY. Does your plan change any of the other circuits
at all?

Mr. PavL. Not at all.

Mr. HErsey. You wish to leave them as they are?

Mr. PauL. As they are, make no change in any other circuit.

I think it will eventualiy have to come to this. My hope is that
this committee will not act on this bill at this time.

I read to you Mr. Taft's report in which he said that the matter
should go over in his committee for another year.. We appointed,
at the Buffalo meeting, a committee of one lawyer from each State,
and it was our plan to give this matter thorough study and see if we
could not find some way, some plan, thet would be satisfactory to
the judges and to the lawyers of the circuit.

We had not gone far enough. I have the names of that committee
here and I sheuld like to read them, with the permission of the com-
mittee, This committee consists of (reading):

George B. Rose, Little IF. ok, Ark.

J. O. Seth, Laughlin Bui.-i.0g, Santa Fe, N. Mex.

Deloss C. Shull, France Building. Sioux City, Iowa.

Robert S. Gast, Thatcher Building, Pueblo, Colo.

James C. Benton, Mid-Continent Petroleum Corporation, Tulsa, Okla.

Thoiwnas F. Doran, National Reserve J.iic Building, Topeka, Kans.

Charles R. Hollingsworth, 303 Eccles Building, Ogden, Utah.

J. H. Voorhees, Bailey-Glidden Building, Sioux Falls, S. Dak.

Charles A. Pollock, 7-10 Plano Building, Fargo, N. Dak.

Albert W. McCullough, Laramie, Wyo.

Thomas W. Blackburn, 312 Aquila Court Building, Omaha, Nebr.

W. H. H. Piatt, 715 Commerce Building, Kansas City, Mo.
F. H. Stinchfield, secretary, 900 Metropolitan Life Building, Minneapolis,

mnn.

A. C. Pau), 854 Security Building, Minneapolis, Minn.

Mr. TaarcHeRr. Those are lawyers in the present eighth circuit?
Mr. PavuL. This is a committee of one Jawyer from each of the
States in the present eighth circuit.

Mr. Moores. Yes; 13.

Mr. Pavr. We want to study this matter. We hope that we
can get a plan that will be satisfactory to the circuit judges., I °
should hate to come before this committee with a plan that had the
opposition of any of the judges.

M
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Mr. Hersey. You do not want the present bill to pass, and you
do not ask to have yours attached to it as an amendment?

Mr, Pacvr. What I should have done, if it had not been for the
opposition of these two judges, I should have hed a bill prepared and
introduced and had it brought before your committee, but in face of
the opposition, I felt that the matter had better rest for a time. I
believe that no action should be taken on this part of the bill. I
think that we will get together—these lawyers forming this committee
will work on this metter. ‘The American Bar Association meets this
year at Seattle, and we will have many of the eighth circuit lawyers
there, and it may be that we can make some changes that will be
satisfactory to Judge Kenyon and Judge Lewis and perhaps will have
the approval of the others. . .

Mr. TuatcHER. May I ask you a question at that point?

Mr. Pave. Yes, sir. .

Mr. TratcHER. Do you believe, Mr. Paul, you could ever frame
a bill, or that a bill can ever be framed, that will not have some
ob\ectxons made to it?

Mr. PavL. I do not think that you could ever frame a bill that
would not have some objections.

Mr. Tuarcier. Somebody would object to it.

2R, € 8 .onl .

Mr. Pave. We might frame a bill that would not be violently
oppcsed by any of the judges; that is, one that they might be willing
to see go through. I am wondering if your attention has been
called to the report of the Chief Justice in the judges’ conference?

Mr. HersEY, Do you mean Chief Justice Taft?

“Mr. PavL. Yes, sir; as to the condition of court business in the
Federal courts. This is printed in the report of the Attorney Gen-
eral, and the Chief Justice says, in reference to the eighth circuit:

Judge Sanborn says:

“The trials of criminal cases, especially of the prohibition and antinarcotic
cases, are occupying much less of the time of the judges than they were two or
three vears ago. In the Minnesota district, 1,619 criminal cases were disposed
of in the vear ending June 30, 1924; in the year ending June 30, 1927, 690 criminal
cases were disposed of ——''

Mr. Moores. That is in the district court?

Mr. PavL. Yes, sir.

“and all but 33 without trials. During 1924 almost all of the time of the district
judges was occupied in trying criminal cases.

“The condition of the husiness throughout the circuit is far more satisfactory
than it has been at any time within the iast five years. The time of the judges
is principally oceupied in trying important civil cases. The criminal cases are
rapidly disposed of, nearly as fast as they come in. Few criminal cases, com-
paratively, remain on the calendar from term to term.

““There remains yet a congestion of private civil cases, such as important
equity cases, including especially patent cases; but if there is no serious change
in the laws by acts of Congress, the work in this circuit will in my opinion be
promptly and speedily disposed of as it comes in.”

Mr. HersEy. You are speaking of the eighth circuit?

Mr. PavL. Yes, sir.

Mr. Hersey. I would suggest making that extract from the Chief
Justice’s report a‘part of the record.

Mr. PavuL. I shall be very glad to submit it to the committee.
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(The report referred to is as follows:)
|From report of Chief Justice at judges conference, 1927)
CONDITION OF COURT BUSINESS REPORTED MORE SATISFACTORY

The condition of business in the district courts of all the country is much more
satisfactory than it was a yearago. In 1926, of the civil eases in which the United
States was a party, there were commenced 17,504 cases, and there were termi-
nated 17,236 cascs. In 1927 there were 17,887 cases commenced, and there
were terminated 19,952 cases, so that there were pending in 1926 13,455 cases,
and in 1927 they had been reduced to 16,143 cases.

Of the criminal cases there were commenced 68,582 cases in 1924, and 64,614
in 1927. In 1926 there were terminated 76,536 cases. In 1927 there were
terminated 67,279 cases.  There were peading in 1926 38,858 cases. That has
heen now reduced for 1927 to 35,386,

With the further and more rigid enforcement of the rule recommended for the
annual call of the docket and the dismissal of all cases in which without proper
excutse no action has been taken for a year. we feel confident that the cases now
pending can be reduced so as more clearly to show the real business on the docket.

The courts as now organized in the United States are able, we think, to take
care of the business as it comes in, if they arc given the additional judges in the
southern aud eastern districts of New York and the southern district of Iowa.
There has been no opportunity fully to show the advantage which follows from
the work of the judges ereated by the last Congress.

The language of the report made to this conference by the veteran and dis-
tinguished senior cirenit judge of the whole United States as to his, the cighth
circuit, the largest circuit in the United States, with 13 States in its jurisdiction,
fairly states the sitnation not only for that circuit but for the whole United States,
with the qualifications already made as to New York City and Brooklyn.

Judge Sanborn savs:

“The trials of criminal cases, especially of the prohibition and antinarcqtic
cases, are occupying muich less of the time of the judges than they were two or
three vears ago. In the Minnesota district 1,619 criminal cases were disposed of
in the year ending June 30, 1924; in the vear ending June 30, 1927, 720 criminal
cases were disposed of, and all but 33 without trials. During 1924 almost all of
the time of the district judges *vas occupied in trying criminal cases.

“The condition of the busincss throughout the circuit is far more satisfactory
than it has been at any time within the last five years. The time of the judges is
principally occupied in trying important civil cases. The criminal cases are
rapidly disposed of, ncarly a3 fast as they come in. Few criminal cases, com-
paratively, remain on the calendar from tertn to term.

“There remains vct a con%estion of private vivil cases, such as important
equity cases, incindiig especially patent cases; but if there is no serious change in
the laws by acis «+ Congress, the work in this circuit will in my opinion be
promptly and speedily disposed of as it comes in."

I Mr. Tuarcher. I should like to ask Mr. Paul some questions, if
may.

Mr. Herskv. Are you through with your statement, Mr. Paul?

Mr. Paur. I think I have finished. .

Mr. Herskv. Then Mr. Thatcher will ask you some questions.

Mr. Tuatcui:r. What is the travel distance, approximately, from
St. Paul to Denver? .

Mr. Pavr. I do not remember; I know that it is—

Mr. Tuarcuer (interposing). Close to a thousand miles?

Mr. PavuL. It is a gnod 24-hour ride, as [ remember it.

Mr. Mooges. You go hy Omaha, do you not?

Mr. Pavi. Always go by Omaha; yes, sir. . .

Mr. TuatcHer, Is it not a fact that the great distances involved
there_make the Circuit Court of Appeals for the Eighth Circuit
practically an itinerant court?
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Mr. Pave. Well, in this way: All of the cases in what we might esll
- the mountain section, Wyoming, Colorado, New Mexico, and Utah,
go to the Denver court, unless by =ome special assinment they go to
St. Louis or to St. Paul.  All of the casez from the other part of the
circuit, if they sre docketed before the Ist of March, are heard at
St. Puul in May. The St. Paul term i ebout <ix weeks. Al of the
cases docketed between March and December go to the term of court
at St. Louis, which is held the first of December, the first Monday in
December, but none of the cases in the four Mountain States--Wyo-
ming, Colorado, Gtah, and New Mexico—ego either to St. Paul or to
St. Lauis, unless by motion and special order of the court.

Mr. THaTcHER. In any event, it requires, of course, long distauces
of travel ordinarily to reach any of the conrts from the major portion
of the territory?

Mr. Pave. That is true. [ specialize in patent and trade-mark
cases. Al of my business is in the Fedoral couris—not all in the
eighth circuit. So I have occasionally cases. ususlly several cases,
at each term of court at St. Paul and each term at St. Louis, and 1
have had for many years.

It is not so very inconvenient to zo from Minneapolis to St. Louis.
That is a nicht s ride —a little more. perhaps<. I think that so far as
that goes. we get along quits well. 1 is a fact. however. a large
nuitber of what are menerally spoken of as three-judee cases come up
in this cirenit.

As vou know, if a case in the Feders!l court attack- the validity of
a State statute, it must be heard by three judges, one of whom must
be & circuit judze. There are many of those eases, and they come.
from all parts of the circuit. The presiding cireuit judge must assign
to hear those cases in the district, three judzes.  He usualiy, I assume,
assigns those that are perhaps most vonvenient, that de not have to
travel so far. One of those judges must he a circuit judge.

With 13 States whose statutes may be attacked on the ground that
they are not constitutional, that adds a great deal to the work in the
circuit. There are a great many of those eases.

Congress has recently, as I understand it. provided for appeals
from the Boeard of Tax Appeals to the circuit courts. Some of the
circuit judges think that that will add a good deal of work, but I
can not say as to that.

The fact that the court must change so often makes it. the judges
tell me, somewhat difficult to avoid having conflicting decisions.
They have to keep in touch with one another. Lecause the three
judges on the bench to-day may have a certain question, and three
judges coming a month later —three different judges—having that
same question, must be careful that their decisions will not conflict.

That is pcrhaps the strongest reason for a division of the circuits.

Mr. THATCHER. Is it not a very strong reason, really?

Mr. Pave. Yes; it is strong.

Mr. Tuarcuen. In the interest of justice?

Mr. Pavw. Yes, sir.

Mr. TuatcHer. These objections that some of the circuit judges
are advancing are somewhat sentimental. are they not? They are
based on an attachment to certain geographical boundaries and on
their association through vears of service in the district?
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Mr. Pace. ) think so. I might put 1t this way. If the court were

to be constituted anew, nine new men, I think they would have no ~

objection at leaal to my smgo\sl but they are not favorably disposed
toward my proposal ad talked with several of them and they
are much opposed to the ropesal in this bill.

Mr. Taarcher. As gelween sentimental considerations and
practical considerations, the convenience of liticanis and lawyers,
and of the judges themselves—considerations of that sort ought to
prevail against purely sentimental considerstions, should they not?

Mr. Pave. Oh, I should say so.

Mr. Toatcrer. In vour study of the eighth circuit and its prob-
lems you did not undertake to make a -tudv of the whole field of
circuits also. did you?

Mr. Pace. No, sir.

Mr. Tratcrer. You restricted your stady

Mr. Pacw (interposing:. 1 thought that we had troubles enouch
in the eichth circuit.

Mr. Tuarcrer. And you recognize that you really have 2 prob-
lem there?

Mr. PacL. 1 do.

Mr. Taatcuee. And sou think that sooner or iater this division,
or some division. mst be had in wrder to get relief?

Mr. Pave. Yes: I de. BRut I do not think that we are quite
prepared now. I hope that this committee. of which I am chatr-
man, with one member from each State on it. may do somethinz

.\lr Tuarener. That committee is sn informsl committee: that

» it s not operating ukder the auspices of the Bur As<ociation?

.\[r. Pare. \o ST,

Mr. Tﬂ ATcHER. It is just \-.-ur own committee?

Me. Pare. Itisour mq\ coamnmmittes.

Mr. Tﬂ.\r». gri. The tabdles that we have, Mr. Poul, show, of
course, & great prpon nee of ¢usos in the eichth vireuit running
througsh the years bz 1 ln 1018 riLW\n to 1927, For instanee,
in I9LS, in the ficst eipsull, the cases 'lh}’hNL 1 of un appeal ntumber
only 71, and in &> seond or New York cizenit, 299, aud in the
eighth eirvait, 243,

In 1927, for instance, the tnt..l uuihber uf 4ses in the first circuit
was 131, with £3 urndisposed of or pending; anu m the second or
New York eireuit. 423 cases :i:-pm»‘l of ani 14 boandisposed of,
showing the sreat disparity between the first and the second cireuits

Then, eonting »n down to the ewhth cireuit, 1in 1927, there were
402 ecases lhﬂl)\"j of. with 299 pending cases, showing the zreat
prepondersuce sil the way dvwn lhe line, including the last year, in
the eighth circuit.

Mr. Pace. There is no doubt about that.  The largest number of
cases, it is surprising to see. perhaps. are from Oklshoma.

Mr. Moores. Were they oil cases mainly?

Mr. PavL. No. Some of ther( were, but I am told that quite a
large number of those were criminal cases.

Mr. Tuatcuer. What wouid you think about putting Oklahoma
in the fifth circuit 2nd retaining "Arkansas either in one of these new
circuits of the eighth or tied in with the St. Louis circuit?

Mr. Pace. I think that Arkansas ought to go with Missouri, snd
I think you will get just as much complaint if you put Oklahoma into
the fifth circuit as you getting now from Arkansas.
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Mr. Moores. The court meets at Fort Worth, which is only 30 or
40 miles away.

Mr. Pace. Yes; I know; but we had this year a term of court for
the circuit court of appeals at Oklahoma City in January, and they
had €5 cases on the calendar. .

Mr. Taatcaer. Mr. Chairman, we have prepared a short brief
with an appendix, which we should like to put into the record; an
following that I should like to have Mr. Moores answer certain state-
ments that bave been made in this record.

This short printed brief reviews the situation and gives a table
showing the cases in the various circuits, and the relative number of
cases tried and disposed of beginning with the year 1918.

Mr. Hersev. tave you seen this brief, Mr. Paul?

Mr. Pace. No; I have not.

Mr. Hersey. Are you through questioning Mr. Paul, Mr.
‘Thatcher?

Mr. Tuarcaer. Yes; I am through.

Mr. Moosze. I should Jike to ask a question or two.

Mr. HerseEy. Mr. Moore wants to ask one or two questions.

Mr. Moore. Some thing has been said by these judges about keep-
ing up with their dockets. It is one thing to keep up with a docket
and another thing to have as much time as the court needs to con-
sider the various cases that are before it. Do you think that with
the number of cases that are before the judges in the cighth circuit,
there is proper time for consideration of all of them under the present
errangement? .

Mr. Pavw. I think that they do give their cases full consideration,
but it is done because they call in so many of the district judges to
sit with them, and the district judges, as I said, write the opinions
in 40 per cent of the cases.

Mr. Maoxnr. Then, as a matter of fact, it is practically impossible
for the circuit judges to give full consideration to the cases?

Mr. Pave. Yes: that is absolutely impossible.a

Mr. Moory., That is admittedly so, is it not?

Mr. Pave. That iz admittedly so. A cireuit judge who disposes
of and writes the opinions in 35 to 50 cases is doing all he can do and
working all the time, and 1 think that the six circuit judges in the
eighth circuit are the hardest working men that I know. Judge
Sanborn is §2 vears old.

Mr. Moore. He is 83, is he not?

Mr. Pavi. He was 82 last October. He has been on the bench
since the court started. e works all the time. He sits in the court
at least two weeks cach tern.

The plan of that court is to assign about 8 or 10 cases Monday,
Tuesday, and Wednesday. No cases are assigned Thursday, Fri-
day, and Saturday, and they nearly always—I might say almost
always—clean up the calendar by Saturday night. But they have
Ire'?uenll,v to sit six days, and all day. . .

hen, thex bave told me that ininediately after the hearing, with-
out any consultation, each judge goes over the case and makes a
memorandum. Then they have a conference and they come to a
decision, and the case is assigned to one of the judges to write the
oginion. Their opinions nearly have come out before the next term
of the court. That is, the cases that are argued at the St. Louis
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term will—the opinions on most of them will be handed down before
the Mav term at St. Paul: not always. but some of the judges get
out their opinions by the following termn.

Mr. Yates. You say that 40 per cent of the opinions are written
by the district judges? ¥

Mr. Pate. Forty per cent of the opinions are written by the dis-
triet judges.

Mr. Hersey. Coneurred in, of course, by the circuit judges?

Mr. Pave. Yes: but they do the work of writing the opinions.

Mr. Taarceg. I Mr. Paul is through. I should like Mr. Moores
to make some statements.

Mr. Hersey. Does anvone else on the committee wish to ask any
question of the witness?

Mr. Yates. I should like to ask one question. Your suggestions
apply only to the eighth circuit?

Mr. Pave. Only to the eighth eircuit. I have not considered the
matters outside of the eighth circuit.

P illx; Hersey. Do you wizh to make any further statement, Mr.
aul?

Mr. Paci. I was going to ask vou if I might, after looking over
this brief, and if there is anything that 1 want to reply to, submit an
answering brief or statement to the committee?

Mr. Hersey. You may send in a brief and it will be received by
the committee. Without objection, the brief furnished by the pro-
ponents of the bill wiil be put in the record.

(The brief referred to is as follows:)

Brier Ix ScproaT of H. R. 53690. A BiLr 1o AMEND SecTIiONs 116 aAND 118 oF
THE Juevicial Cobe

In the report of the committee ¢n jurisprudence and law reform to the 1926
meeting of the American Bar Association rept., 1926, p. 431), appears the fol-
lowing language:

THE REVISION OF THE JUDICIAL CIRCUITS OF THE UNITED STATES

At the last meeting of the association the following preamble and resolutions
were adopted:

““Whereas changes in population and economic conditions, as well as in juris-
diction and volume of litigation have resulted in an unequal distribution of the
work of the United States Circuit Court of Appeals for the several circu’ts so
that, for esample, in the October term. 1924, one court heard 441 appeals and
another only 77; and

*“ Whereas the present division of the United States into nine circuits should be
reconsidered in the list of the distribution of appellate work and tne new condi-
tions following upon tne act of February 13. 1925, amending the Judicial Code:
Therefore be it

“ Resolred, That the committee on jurisprudence and law reform be requested
to consider and report to the association its recommendations as to the advisa-
bility of a revision of the judicial circuits of the United States for the conduct of
judicial ’I'Jroceedingu, 80 as to distribute evenly the work of the circuit courts of

nt to the instructions contained in the foregoing resolution, the com-
mittee on jurisprudence and law reform promptly proceeded to make an invessiga-
tion in the several circuits throughout the country. The most obvious step
seemed to be, first, to ascertain the views of members of the Supreme Court
and of the senior circuit judges throughout the country. From these sources
the committee has obtained much information and a free expression of views.
These do not, however, afford a complete basis for definire conclusions. The
questions, whether with the present circuite justice is being administered promggly
and at such times and places as serve the convcnience of litigants and members
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of the bar, requires a consideration of the present and prospective population
and the manner of its distribution, particularly in the geographically extensive
circuits, the economic conditions in the several circuits, and the means of trans.
portation from one B:rt of a circuit to another.

Mr. Justice Van Devanter in a letter to the committee mentions another con-
dition which can not be ignored in considering whether the present circuits
should be changed. He says:

“The existing division in the circuits have been established so long, and all
proceedings have become so thoroughly adjusted to it that a complete revision
does not appear feasible. It is not as if a division were being made for the first
time. No change should be made save where new conditions incident to in-
creased | tpgpula.tlon, enlarged development, and customary routes of travel
require it.

hese are matters which it would be difficult for an unofficial body like your
committee profitably to investigate, or upon which its conclusions would have
decisive influence. It scems to the committee that the subject is one which
should be dealt with by a commission appointed by Congress or a duly authorized
committee of that body. The committee is of the opinion, however, that it may
perform a useful function by continuing its investigations. At present it is unable
to do more than report progress, and to state some of the oustanding conditions
and some of the suggestions that have heen made—almost exclusively by members
of the judiciary.

It nceds little investigation to show that the recitals in the first preamble of
the resolutions under consideration have a basis in fact, that the distribution of
the work among the several circuit courts of appeals for the several circuits is
unpfqualha.nd that there ought to be some effort made to bring about a greater
uniformity.

Of numerous suggestions made to the committee, we call attention to the
following, via:

1. That there he one additional circuit, making the total namber 10. This
is based largely on the view that portions of the widely extended eighth circuit
should bhe united to some States of the contiguous fifth and ninth circuits in
forming a new circuit.

2. That the number of circuits should 12 reduced to six. This suggestion is
made in conjunction with the further suggestion, which we will discuss later,
that the number of judges of the circuit courts be increased (in some of the
circuits to seven) and that a quorum of the circuit court of appeals should con-
sist of five judges.

3. That in reducing the number of circuits to six, or in any rearrangement, the
first and second cireuits should he combined in one circuit. and that other con-
solidations be made of circuits in such a way as to climinate the dixparity in the
volume of I=iness in the new circuits.

4. That Vermont and Connecticut should be added to the first circuit, thus
reducing the amount of husiness in the second circuit.

5. That there is no pressing need for a change in the third and fourth circuits,
unless the plan of reducing the number of circuits to six should be adopted.

6. That the fifth and eighth present the most difficult problems. There is
considerable support for the view that the distances from the extreme limits of
these large circuits are so great that some rearrangement would be to the ad-
vantage of all concerned. Various rearrangements, based largely upon the
number of cases pending in the circuits, have been proposed.

7. That changes in the sixth and seventh circuits should be made, but that
they are not so much needed as in the fifth and eighth circuits.

In some of the cireuits, like the second and the eighth, the inconvenience on
account of the pressure of business has been somewhat removed by the appoint-
ment of additional circuit judges, but this expedient has disadvantages, and,
generally speaking, it would be more desirable to arrange the circuits in such a
way that the number of judges in the circuits should be uniform.

‘This report was signed bi'l the following memnbers of the committee: Henry W.
Taft, chairman; Stephen H. Allen, Kansas; Wm. V. Hod%es Colorado; Paul
Howland, Ohio; William Hunter, Florida; Nathan W. M céhesney, Illinois;
Jesse A. Miller, Iowa; Merrill Moores, Indiana; Roland S. Morris, Pennsylvania;
Roscoe Pound, Massachusetts; Wm. L. Ransom, New York; Reeves T. Strickland,
Washington; Edson R. Sunderland, New York; and Edmund F. Trabue, Ken-
tucky, and was approved by the association. (Report, p. 108.) The only
member of the committee, Geo. E. Beers, of New Haven, Conn., who did not
sign the report favored this portion but dissented from a portion of the report
dealing with expert evidence.
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The pending bill was reported to the association at Buffalo, with the exception
that Tennessee in the bill reported was placed in the fifth circuit and its place in
the sixth taken hy West Virginia and Florida was placed in the fifth. Objection
being made by representatives of the har of West Virginia, Tennessee was restored
to the sixth, West Virginia to the fourth, and Florida placed in the fifth.

The association was not asked to approve the bill as written; but it did approve
the general plan of the proposed legislation by the adoption of the following
resolution:

“Resolved, That the association instrict the commiittee on jurisprudence and
law reform to continue to promote the passage of the bills mentioned in its reports
for 1926 and 1927, as having heen favored by the committee and heretofore
recommended by the association.” (Report, p. 86.)

ARGUMENT

The main purpose of the propnse:l legislation is to relieve the second and eighth
circuits of the heavy burden of work the judges have been forced to perform
during the last 10 years and to give the circuit courts of appeals of these two
circuits relief from their present choked calendars; as well as to preserve as far
as may be done to litigants their right that ** justice shail he administered freely,
snld without purchase; completely, and without denial; speedily and without

e a.‘..n

It is by no means fair districting where the circuit court of appeals in one
circuit disposes in 10 years of but 871 appeals, or at the rate of 87 per annum,
while that in the cighth circuit in the same period disposes of 2,989 or at the rate
of 299 per annum; and that of a circuit adjoining the first named disposes of
3,527 in the same time, or at the rate of 353 a year.

The Circuit Court of Appeals of the Eighth Circuit has had since March 18,
1925, six experienced judges and is to-day nearly as far behind with its work as
it was when the two additional judges were appointed. One reason for this is,
of course, that the Circuit Court of Appeals of the Second Circuit sits only in
the city of New York, within easy reach of counsel and suitors, while the Circuit
Court of Appeals of the Eightl: Circuit, becanse of the immense size of the circuit,
is of necessity an ambulatory court, required by law to sit in St. Paul, St. Louis,
and Denver or Cheyenne, and with congressional permission to sit in Oklahoma
City, when necessary. It goes without the sayving that a stationary court is able
to transact more business and do it more promptly than an itinerant court.

The distance from St. Paul to St. Louis by the shortest way is 575 miles, from
St. Louis to Denver is 932 miles, and from Denver to St. Paul is 936 miles. An
appellate court which must make jumps between the points at which it is required
to hold sessions at least twice a vear as far as from Columbus, Ohio, to New York,
and as far as from New York to Chicago at least twice as often, can not hope to
transact as much business as a stationary court.

A study of the attached tabulation shows that with four judges the cighth cir-
cuit court kept fairly even with a docket of from 198 to 322 cases in arrears;
while with six judges, from 1925 to 1927, it has reduced the delayed cases from
322 to 299, disposing on the average some 369 cases a year.

The fair thing would be for the Congress to reduce the size of the eighth circuit
and the expenses of travel for judges, connsel, and litigants and at the same time
expedite the decision of appeals; and to reduce the labors of judges and expedite
the decision of appeals as well by transferring appeals from Vermont and Con-
necticut for decision from New York to Boston, thus relieving the overcrowded
dockets in the second circuit,

A study of the map of the proposed circuits will show that as far as the wealth
population and litigation in the proposed circuits is concerned and as concerns
the contiguity of the States and the means of communication within the new
circuits, the situation has been equalized as far as possible at this time. This
would require, of course, a study of the three tabulations furnished by the pro-
ponents of the bill. :

A new section should be added to the effect that the act take effect on the first
Monday in October after its enactment.

To the States in the.third circuit should be added the Virgin Islands; to the
fifth circuit should be added appeals from the Canal Zone; and to the Pacific
coast circuit sbould be added appeals from the United States court-in China.
The proponents of the bill have no objection to ang reasonable renumbering of
the circuits; nor do they object to switching of the States of Arkansas and Okla-
homa, if the committee deems that Arkansas should be in the eithth and Okla-
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homa in the fifth. What the har association, represeating more than 26,000
lawvers from every State, Territory, and possession of the United States, asks
is simplv that decent and adequate relief be afforded by Congress to judges,
counsel, and litigants in the second and eighth circuits.
Macuice H. THATCHER,
ReevEs T. STRICKLAND,
MeraiLr. Moorks,
Representing American Bar Assacialion,
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Mr. TreatchHER. I should like to have Mr. Moores make some
statement relative to the action taken by the bar association.

Mr. HErsEY. Mr. Moores wishes to make an additional statement
in rebuttal. You may proceed, Mr. Moores.

STATEMENT OF MERRILL MOORES, REPRESENTING THE AMER-
. ICAN BAR ASSOCIATION

Mr. Mcores. I yield to no man in my admiration for Walter H.
Sanborn as a judge and as a lawyer and as a man; he is, I think, the
greatest judge we have in the Circuit Court of Appeals of the United

tates, and it is absolutely pathetic to hear from him, after 35 years
of service in the eighth circuit, having to give up, grieving over
g.mngt up a square foot of his jurisdiction, or even the number of his
circuit.

Mr. Hersey. If you will pardon me for interrupting, whero does
Judge Sanborn live?

Mr. MoorEs. St. Paul.

Mr. Hersky. Is that removed from the eighth circuit in any way?

Mr. Moonres. In this bill they change the number of that district
to the ninth. )

Mvr. Hersey. In other words, his home city is taken out of the
district?

Mr. Moores. Oh, no; the district remains the same, except that
it is cut in two by an east and west line.

Mr. Hersey. Does that put Judge Sanborn out of the eighth
district?

Mr. Tuarcuer. It puts him in the new ninth district, but that
contains the same territory, or a part of the same territory, and
includes his home. It does not change his home.

Mr. Moores. There is one other thing that I want to say in regard
to George Rose’s objection. I know George Rose. His father,
U. M. Rose, was a great lawyer, and his statute is over here in
Statuary Hall. Ie was a great lawyer and so is George. George
likes to try his cases in St. Louis, and I do not blame him, because
it is very handy to Little Rock. He has a great deal of litigation. I
will not quarrel with him ut all on that, and I will not quarrel with
him except on one proposition. He proposes to take a tier of States
immediately west of the Mississippi River and form them into one
circuit and divide the circuit by running a line north and south.
That is an impessible division.

Mr. Hersey. Has anybody presented that plan to this committee?

Mr. MourEes. Yes; George Rose did in the letter that was read
this morning. The trouble with that plan is this: They can be
divided fairly according to population—that is, the district can—
according to wealth, according to the amount of litigation, according
to the residences of the judges, but the means of communication in
the western half of the district between the north and south ends
of the circuit simply do not exist. The railroad lines run east and
west out there. They are trunk lines.

I was talking with one of the judges about it, and he suggested that
the district be divided by a north and south line. I drew his attention
to the railroad lines and he immediately conceded that it was impos-
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sible. They can not get north and south in the western half of the
circuit.

Mr. TaarcHER. Those railroad lines to which you refer sre the
transcontinental lines, of course.

Mr. Moores. The roads all run east and west and there are
abundant means of communication between the east and west parts,
but almost none between the north and south parts.

Mr. Hersey. Mr. Paul’s plan provided for three new circuit judges,
it I understood him.

Mr. Mooges. Yes, sir.

Mr. Hersev. Would your plan do the same?

Mr. Moogres. No.

Mr. Hersey. How many new judges would we bhave to have
under your plan?

Mr. Moores. There would be no increase at all.

Mr. Tuatcuer. That was the objection that we tried to meet;
to propose relief without increasing the number of judges.

Mr. Moores. The bill as prepared by our committee makes an
increase unnecessary. Here is what I want to say about that
committce:

Mr, Hersey (interposing). YWhat committee are you alluding to?

Mr. Moores. The committee on jurisprudence and law reform
to which this matter was referred by resolution of the bar associa-
tion in 1926. I have the resolution here.

Mr. Yates. That is the American Bar Association.

Mr. Moorks. I read from the report of the committee on juris-
prudence and law reform, the 1927 committee. This resolution was
introduced by some one from the eighth circuit, if I remember
correctly. I may be wrong about that, however.

Whereas, changes in population and economic conditions as well as in juris-
diction and volume of litigation have resulted in an unequal distribution of the
work of the United States circuit courts of appeals for the several circuits so
that, for example, in the October term, 1924, one court heard 441 appeals and
another only 77—

Those two courts are the circuit courts of appeals of the second
and the first circuits which adjoin each other, and by this bill we
propose to put all the New England States together in one circuit,
to equalize thal{ matter. In this resolution we were directed to con-
sider that situation. I will continue with the resolution:

Whereas, the present division of the United States into nine circuits should be
reconsidered in the list of the distribution of appellate work and the new condi-
zg)nsf?gognigt upon the act of February 13, 1925, amending the Judicial Code;

erefore,

Resolred, That the committee on jurisprudence and law reform be requested
to consider and report to the association its recommendations as to the advisa-
biiity of a revision of the judicial circuits of the United States for the conduct of
judicitlzl proceedings, so as to distribute evenly the work of the circuit courts of
appeals.

Those were our directions from the association.

Mr. Hersey. Following that, in the brief that you furnished the
committee, you say that they had not made a final report.

Mr. Moores. I will explain that to you. I was just at that
point. We made a report in 1926 and we made a report in 1927 on.
{;)hisfmstter, and the substance of those reports is quoted in this

rief.
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The reason for not making a finel report was a diplomatic one.
It was a matter of courtesy. Under the law (the American Bar
Association met at Buffalo last fall, early in September) Congress
has provided that the nine senior circuit judges meet under the
supervision of the Chief Justice of the Supreme Court in the latter
part of September. Our recommendations had not heen before
those circuit judges at that time. They were to meet here. I
th'nk that Judge Sanhorn was iii» eldest and Judge Gilbert of the
ninth circuit next to the eldest. We were hoping to get some light
from those judges as to what they thoughe of this, but we did not get
any light from them.

Mr. Hersey. Let me understand this. Mr. Paul’s explanation, as
1 understood it, was that the committee of the American Bar Asso-
ciation at its last meeting had prepared some resolution or report
practically indosring this proposed change in the districts that you
propose, and that he, with the backing of certain lawyers of the
eighth circuit came hefore that committee and presented to them their
view of the matter, and they, therefore, did not make any definite
report at that meeting, but held it up for the next session and they
?re n‘;)w constdering it. Do I understand that you agree to those as
acts?

Mr. Moores. No, not entively. I would not dispute Mr. Paul’s
word at all, but——-

Mr. Hersey. I was asking what the American Bar \ssociation has
done in this matter that is of some light to this committee.

Mr. Moores. Our committee was exceedingly reluctant to present
any bill or any report for final action until it was submitted to the
circuit judges.

Mr. PavL. Do you not admit that Mr. Taft, the chairman of that
committee, went before the association?

Mr. Moores. You will remember what he said.

Mr. Pavr. And he withdrew the report and said that he would
not make any report. You admit that, do you not?

Mr. Hersey. What does either of you gentlemen claim was done
by the Amercan Bar Association at its last meeting that would be of
an{ value to this committee in deciding this question?

Mr. Moores. I am chairman of the subcommittee. Mr. Taft isin
Europe, or he would be here. The subcommittee drafted this bill
when we met.

Mr. Hersiyv. It has not been presented to the American Bar
Association at all. They have not acted upon this bill?

Mr. Moones. It has not acted onit. It has been presented in this
ree&rt which I laid before you.

Mr. Hersey. We see that.

Mr. Pavur. May I interrupt you?

Mr. Moorgs. Certainly, Mr. Paul.

Mr. Pavr. The by-laws of the American Bar Association contain
this provision:

No legislation shall be recommended or approved by this association unless
there has been a report of a committee thereon and unless such legislation is
approved by two-thirds vote of the memhers of the association present.

I do not understand how Mr. Moores as chairman of the subcom-
mittee could present this matter here as coming from the American
Bar Association.
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Mr. HersEy. I want to get the facts, whether or not the action
that has been taken by the American Bar Association, if any, throws
any light upon this question for us.

Mr. MookEs. It throws a great deal of light. 1t shows the con-
gested condition of the circuit and the eighth circuit and the imme-
diate need of some relief.

Mr. Hersev. Those figures are before the committee from other
sources.

Mr.: Moorkes. Of course they are, and the American Bar Associa-
tion has resolved that that condition ought to he rectified. That
throws some light on the subject.

Mr. Tratcaer. Your contention is, Mr. Moores, that there is a
resolution of the American Bar Assoclation to the effect that there
ought to be relief, and that the bill that is here before us is the one
that you propose, but you do net claim that the hill you are pro-
posing here has been approved by the American Bar Association.

Mr. Moores. I do not.

Mr. Trarcuer. But he is the chairman of the subcommittee ap-
pointed to prepare the bill.

Mr. Moorgs. I was directed by the president of the association to
be here to represent the American Association at this meeting.

Mr. TuarchHER. The only reason for deferring the submission of
a final report was that the circuit judges’ conference was held here
recently, some few weeks ago.

Mr. Moores. We had taken Tennessee out of the sixth circuit in
the bill and put it in the fifth circuit, and we put West Virginia in
the sixth circuit in place of Tennessee, and there was a unanimous——

Mr. Hersey (interposing). May 1 interrupt you at this point?
The quorum bell has rung and the House is to meet in 10 minutes.
We do not wish to have any further hearings, if we can avoid it, on
this bill. We have about 10 minutes. Can you close your argument
in 10 minutes?

Mr. TratcHeR. I suppose that we can submit anything additional
for the record?

Mr. Hersey. Yes. We are not allowed to =it when the House is
in session. .

Mr. TuatcHERr. May I say, Mr. Chairman, that when you consider
the great area involved, and the population of that area, I do not
think there have been very many objections offered, and they have
been largely because of sentimental considerations. There are some
objections offered which I believe have some weight as to the question
of contact with certain courts or districts which are schooled in the
interpretation of the laws of certain States. Tha* is the most valid
point, I think, that was raised.

As to Tennessee and West Virginia, the objections which were
raised and suggested by Mr. Taft as a reason for postponing action
on the matter—those objections are met in this bill, because their
existing status is not disturbed in the bill as i¢ is finally drawn. So
that objection is eliminated. There does remain the objection
offered by Mr. Rose of Arkansas, to the effect that Arkansas should
continue to remain in the eighth circuit, or with the St. Louis court,
because of traditional constderations and because of their contact
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with that court through many years. We think that perhaps that
could be met in this bill by putting Oklahoma into the fifth circu it

Mr. HersEy. Have you any amendments to offer to the com-
mittee? .

Mr. TaaTcHER. We have some minor amendments concerning the
United States court at Shanghai, China, putting that in the ninth
circuit, and then the Virgin Islands will come into the third circuit.
Tlf{ do now in law, but inadvertently that was left out of the bill.

r. HERsEY. You may prepare your amendments, Mr. Thatcher,
and submit them to the committee.

Mr. TuarcHER. We will prepare those, and with your permission
we may possibly prepare something that will take care of the Arkansas
situation; and at the appropriate time we will submit the desirable
amendments.

In drawing a bill of this sort, of course, you can not meet #ll possible
objections. The objections from the New England lawyers—

Mr. HerseEy. You mean Vermont?

Mr. Tuarcner. Vermont, yes; and Connecticut as well. They are
not thinking so much of the question of relief for the second circuit
as they are of what they consider the general convenience of their
particular sections. But in making an adjustment to meet the re-
quirements, there must be some little original inconvenience, possibly;
\y;ou can not make any change in districts without subjeciing some-

ody to some inconvenience, but the minor inconveniences must
yield to the major consideration of getting the business expedited,
and the second circuit is certainly congested.

You take the figures here as shown, and you see how the second
circuit and the eighth circuit stand out in population and stand out
in volume of business, and also stand out in the number of cases,
and the eighth circuit stands out in its tremendous area with hundreds
and hundreds of miles of travel involved, and you will see that some
solution has to be secured.

Mr. Hersey Are you willing to have this bill changed so as to
include only the eighth circuit and those subdivisions?

]Mfr. TuatcHer. We think the second circuit ought to have some
relief? .

Mr. Hersey. The New York circuit?

Mr. THATCHER. Yes, we feel something ought to be done for the
New York circuit.

Mr. Hersey. That is where Vermont makes their objection?

Mr. TaaTcHER. Yes, but the second circuit and the eighth circuit
certainly need relief.

Mr. Yates. Is Vermont the only State that you detach from the
New York circuit?

l\gr. TaatcHER. Vermont and Connecticut. You mean Connecti-
cub

Mr. Yares. Yes, Connecticut.

Mr. THATCHER. Yes, and the first circuit is relatively very small
compared with New York and the volume of business there, and there
ought to be some adjustments made.

r. Pavr. May I"ask a question?

Mr. THATCHER. Yes. .

Mr. Pavr. Wouldn’t you be willing to cut out all reference to the
eighth circuit and-let that go to, say, the next session of Congress?
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Our committee and the American Bar committes, perhaps, can work
out a plan that will be rather more satisfacto.ry.
Mr. Taarcuer. I think the eighth circuit is the most important.
Mr. HErsEy. It is the bone of contention.

PROPOSED DIVISION EIGHTH CIRCUIP
CASZS DCCERTID 1926

8th 10th
Minaesota 48
R, i mEn o
North Dakota 2 Ax ae ﬁg’
South Dakota @
139
1th
Colarado 3 . uien.
. 646,872
W::!n‘ }3 ”’c 64 .z Pop.2,387,128
New Mexico bt
Oklahona Og Coses
e $o. Dak. \)\4
Wyorzing Pep. 636,547 o\
Pep. 194,402 Cases © 0¢
Cozes 14 Febraska o
1,765 ;57 Pop.2,404,021
op. 1,769, Cases 34
Uted. Coses 48 .
A
Pop. 440,396 Coun::. N
Cases 10 2op. m; r Keness. N | 2op.2.40¢,0
C‘“.a: mul Pop. 1,769,287 4 Caoes 74
“.i’ Ceses 44 ¢
. hane.
¥ew Mezico °“': “"; aps | Arhensas.
. 2.028,283
Pop. 360,350 Pop - Pop.1,752,
Cases § Coses Cases 40

L—

Map of the Dighth Circuit
showiug Fepulation of u;h State according to the 1930 Census
and the number of Cases from each State docketed in the Clreuit
Court of Appesle during the fiscal yeer 1926, ‘July 1, 1935 to
June 3¢, 1926).

Mr, Payn. Of course,-the American Bar Association has been
studying it for several years. The question is whether with the
information that the committee has and with the information that
the committee can secure they might devise a better plan.

‘Mr. TrATCHER. If you can suggest a better plan, that is satisfactory
because the relief ought to be given and if the plan we propose,is not
the best plan and the committee can evolve a better plan all right.
All we want is to get the needed relief.

99632—28—8ER 23—1b
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" Mr. HersEy. Yes, and that is what the committee wants.

Mr. THaTcHER. I helieve relief should be secured at this session.

Mr. Moores. Now, Mr. Chairman, I wish to introduce some maps.
I have the whole thing here except the map of the proposed eighth
circuit divided in three divisions. I want to introduce that in
evidence.

Mr. Hersey. What do you wish to introduce?

Mr. Moorks. I have a list and a map of the proposed three circuits
into which the cighth circuit was proposed to be divided by Mr.
Paul’s committee.

Mr. Pautr. I have plenty of those maps.

Map showing States included in each of the nine Federal Judicial Circuits.

Mr. Hersey. What is the other map? You can explain it better
than I can look it over.

Mr. Moores. The other map is a map of the proposed division of
the eighth circuit.

Mr. Hersey. You want to introduce the two maps?

Mr. Moores. The two maps and the figures which his committee
gave as to the amount of work done.

Mr. Hersey. From whom?

Mr. Moores. The figures, Mr. Paul prepared to introduce show-
ing the desperate need of the eighth circuit for division.

Mr. Hersey. Without objection that will be done.

Mr. Masor. Are not those included in Mr. Paul’s statement?

Mr. Hersey. No, he did not go into the figures.
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Population serced by the several United States circnit conrls of appeal
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Mr. PavuL. As to providing these judges, we think the law is quite
clear on that point. There would be no objection to a proviso in
there, but if there should be any question in the minds of the com-
mittee on the existing law, I think that can be set‘led.

Mr. Hersey. How long will it take before you can furnish the
committee with a brief?

No. Dak.
Hinn,
Pop. 646,872 P

op. 2,357,128
Cases 2 \

Cases 48
Se. Lak. \
Vyoming. Pop. 636,547

Pop. 194,402 Cases 8
Cages 14

lora.
Pop. 2,404,021

Nebragka,

Fop. 1,769,257
Toces 24
Utab. Cases 49
Pop. 449,396 Solerad:.
Cases 10 ’ 239,620 ¥isoouna.
ge op. 9
. P ’ Yangas. Pop. 3,404,055,
Ce2es 31
top. 3,769,257 Cades 74
Cases 44
New Mexico. ——— fxlahoma.
Az¥ansas.
Pop. 360,350 Pop, 2,025,233 .
s Coses 95 Pop.l, 752,
cs ase
ca‘ f{-‘_‘—oj
—ee.

Map of tre Eighth Giroult
shewing Population of each State acecrding to the 1920 Cencue
and she nunter of Casec fron eackh State docketed Ia the Circult
Oourt of Appeals durin: the fiecal yesr 1926, {July 1, 1925 to
June 30, 1928},

Mr. Moores. I want to introduce this tabulation and a brief.

Mr. Hersey. How long will it teke before we can have it?

Mr. Moores. When do you wish it?

Mr. Hersey. When would it be convenient?

Mz, Moores. Within a few days.

Mr. Hegrsey. That would be all right.

Mr. TuarcHeR. You see, the plan we progose in this bill does not
increase the number of circuit judges. We have sought to minimize
the expense involved. Of course, the plan proposed by Mr. Paul
does contemplate three additional circuit judges. Of course, if that
is the only plan that will bring about a solution, we would not object

it.
Mr. Hersey. You do not agree to Mr. Paul’s plan in that respect?
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Mr. Tuatcher. I think the plan we propose is a better plan and
it is certainly more economical, but I want you to consider Mr.
Paul’s plan also.

Mr. PauL. You had 492 cases in the eighth circuit. By this divi-
sion you are going to get three judges in the St. Paul circuit with
130 cases and you are going to give nearly 300 cases to the three
judges in the St. Louis eircuit.

Mr. Hersey. You testified to that.

Mr. TuatcHeER. We are very much obliged to the committee for
their further consideration of this matter and we will get in some
additional data to complete our own statements.

(Additional communications filed and ordered printed in the record
by the chairman of the subcommiittee are as follows:)

WasmiNGgToN, D. C., March 8, 1928,
Hon. Ira G. Hersgy,
Judiciary Commilttee, House of Representatives,
Washington, D. C.

DEAR SiRr: I inclose herewith photostat copies of the letters I received from
the six circuit judges of the eighth ciscuit in reference to the plan I suggested for
dividing this circuit into three circuits. I referred to these letters at the hearing
before the subcommittee having consideration of the Thatcher bill last Friday,
but I did not, at that time, feel authorized to file the letters with the committee.

I also inclose letter received yesterday from Judge Van Valkenburgh and wish
that you would have this letter and the copies of the inclosed letters placed in
the record of the hearing on the Thatcher bill.

Very traly yours, .
A. C. Paue.

Uxttep States Circeir Counr oF Arpears, Eicutin Cincuir,
Minncapolis, Minn., October 25, 1927,
A. C, Pau, Esq.,

Minncapolis, Minn,

My Diar Mg. Pave: Your letter of reeent date, relative to a plan for a divi-
sion of the cighth cirenit, has heen received, and I have considered the same.

Two main questions seem to arise: (1) Is any division neeessary or desirable;
(2) is the proposed divi-ion the most suitable.

As to the first question, consideration must be given to the following matters:
(1) The great extent of territory embraced in the cighth circuit, 13 States—6
States more than in any other cirenit; (2) the population of the cirenit, upwardsof
18,000,000—imore by almost 4,000,000 than the pomilation of the circuit next in
size, and 11,000,000 morc than the smallest circnit; (3) the ever-increasing busi-
ness of the circuit court of appeals for the cirenit, so that at the present time
district judges are necessarily calied upon to sueh an extent that approximately
one-third of the opinions of the court are prepared by district judges; (1) the great
and unjust burden that such a coudition of affairs places npon the distriet judges;
(5) the necessarily frequent and complete ehanges in the personnel of the court,
resulting in the impossibility of preserving uniformity of decisions—a matter
of the highest importance; (6) the great expenditure of time now incurred by the
judges awl by the attorneys in traveling to and from the four places of holding
court in the cireuit.

When the foregoing matters and others of allied nature are given considera-
tion, I think the almost unanimous opinion of well-informesd men, both within
and without the circuit, would be that a division of some kind is imperative.

As to the second question, there is room for difference of opinion. Several
subordinate questions arise: (1) Shall some of the States now in the cighth
circuit be separated and placed in other circuits; (2) shall the cireuit be divided
into two parts; (3) shall it be divided into three parts, as proposed in your plan.

After giving the matter some thought, I am of opinion that your proposed plan
is the one most suitable. Separating some of the States from the cighth circuit
and putting them into other circuits, would not, I think, mect the approval
either of the States so separated or of the circuits to which they were allotted.
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Both the substantive and proce tural law of each ecircuit differ in snme respects
from that of other circuits. Therefore. a change that would interfere as kttle
as possible with these matters would seem desirable.

do not think a division of the circilit iuto two parts would properly solve the
roblem. Such a division would be at hest hnt a temporary expelieat. The
Mississippi Valley and the territory to the west are rapidly developing.
Naturally, the business of the Federal courts keeps pirce with the development
of the country. There will be no trend Lackwand. The tendency is more and
more toward increased litigation in the Federal courts. at least i this eirenit,
This is due not only to the fact that litigants and lawyvers are more freqiently
seeking the Federsl courts. but also hecause the acts of Counzress whieh are
productive of litigation in the Federal eourts are inereasingz vear by sear.

When the foregoing and other consideratons are given weight, it iz my opitien
that the division of the circuit int) three parts instead of two i the wi-o~t courve.
The divisi-v proposed by vou will perhaps meet with sotue oppesitinn—s. wonild
any division which could be suggeste l—hut I think vour plian i~ the best that |
have heard suggested. It dividles the bisiness approsimately into gopral parts,
It would interfere yery little with helding sessions of court iu the pre-ent de-ig-
nated places. It groups the various States u~ logicallv as ferible, giving - ou-
sideration to the dominant kinds< of ease- i the varions sections. It pronides
for future developments in stuch a way that the division. if made. weuld prot ably
be satisfactory for many years to come,

\While there are reasons of se 1timent whici nane ali of 1= who are in the elztth
circuit loath to see a dismemberment. yet I am coavincel that a divisivn is
necessary for the good of the service; winl u~ ui present advi-el, I think youe
plan of division is the be<t aned most logical that has et been sugge-tel.

Yours very truly,

] W. X, Boota.
Ureitsod States Cirenit Jiikse.

Usiten Stares Cirevit CoCRT oF Appeals, Ewsara Cirer:,
Karsas City. Mo., Oetclyor 25, 1327,
Hon, Avasa C. Pave,
Minncapalis, Mirn.

My Dear Mu. Pave: I hiave your letter of October 2 detailing the action
of the committee appointed to obtain the sentiment of the benreh and bar of the
eighth cirenit in reference to a proposed division of the circait. and also woat Zad
transpired theretofore before the corumittee on jurisprivivnce and law reform of
the American Bar Association; also. o plan of the proposed division ant o ketter
from Judge Sanborn approving the plan.

Tt is needless for me to say that contemplation of a subdivision of the eireuit,
and of being placed in a fractional part thereof under a new vumber is attendd
by considerable sentimental regret. I have always lived and practiced in the Lig
eighth, and I regret very miuch the apparent necessity of haviog it torn inte frag-
ments and myself denied the satisfaction of continuing in it nominally. at least.
There is also ihe regret of being separated from associations of long standing npon
the bench and at the bar. However, sentiment can not govern in matters of this
gort, and I suppose we shoulld face the unavoidable situation that a division of
the circuit of sume sort is incvitable.

I have never yet seen any proposed division of the eighth inte two cireuits,
whether north and south or cast and west, that would make a sati-factory
division geographically or otherwise. Therefore, taking it for granted that the
circuit must be divided, I think the present plan the best that has vel Leen
suggested and I am constrained to favor it. Such a division would make the
several circuit courts of appeals tess unwicldy and would enable at least a majority
of the circuit judges to sit in all the cases, thus making for stability.

I take it for granted, of course. that in desigoating the time and place of helding
court. in the new circuit the frame-s of the bill will consult with the cireuit judges
of that circuit. This, to my mind, is very important from every standpoint.

Yours sincerely,
. ArsBA S. Vax NarKexsrrea,
Circuit Judge.
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Usitep Sraves Cixcerr Covrr oF ArpeaLs, Ecurn Ciacoir,
Fert Dodge. lowca, Oclober 2.5, 1927,
Hern. AL C. Parte.

Mivneagotis. Minn,
Deag Me. Pave: I am in receipt of yours with plan relative to the division
of the eighth circuit into three circaits.  As voi have asked me.for my views with
reference to this proposed givisionr, and I am sure you want me to be perfectly
frauk about it, will ~ay that I am opposed to txe plan as suggested. and do not
believe it will cet anywhere. Probably all will agree that the eighth circuit
shuuld be divided, bt in my judement it should be divided inte two circuits
ard uot into three. and I do rot believe that Congress will ever agree to make
Karnsas. Missouri ar.d Arkausas a distinet cirenit. ror do I think they should.
~ My owr idea of the sitiation would be to take from the eighth cirenit Arkansas,
Oslakems and New Mexice, to take from the ninth cirenit Arizona, and make a
Lew eircuit con g of Arizona. New Mexsico. Oklahona, Arkansas and Toewas,
Tiat wonld relivve the gseograplical ineonguity of the fifth circuit. would relieve
1Le ninth cireiit by taking Arizena tierefrom. and wuild relieve the eighth circuit
i-y taking OKlahoma, New Mexice and Arizona therefrom.  Ther et the eighth
cureuit enssist of the talance of the States now included therein.  Thut copld be
rea-dily taken care of by the preseut organization of the eighth circait.

If tle effurt is made to crcate three circaits out of the eignth circuit the net
re<;it will be to leave the eighth circuit as it now is. I nierely offer these suge
gestions {or what they may be worth,

Verv tniy roars,

Wa. 8 Kexvox.

Uxitep Stares Circtir Cocrrt ofF Arreais. Eicura Circurr,
Denver, Cole., Octoler 245, 1927.
Horn. AMasa C. Pavi.
Minneapslis. Minr_

My Desk Mu. Parr: I bave read carefully vour letter of the 22d iust., inform-
irg we of the proposed division of the presert eighth circuit into three circuits,
each Laving its cirenit court of agpea!s. If no consideration i< to be given to
cornditions in adjoining circuits and the cighth only is to te divided, the proposed
plan may he a fair one. althongh it seems to me that Oklahoma should te put
with Arkansas. Mis<ouri. and Kansas. That would make that proposed tenth
cireuit 8 compact ore and the litigation which would come from the different
Sta‘es in it would be much alike. barring some special questions from Oklahoma.
It further seems to me quite inconvenient to the bar of that State to attach it to
the proposed eleventh circuit. It can hardiv be said to be contiguous to the
four Western States.  The line between it and Colorado and New Mexico is not
muck more than a mere cortier.  Furthermore. the litigation from Oklahoma is in
large part very unlike that in the four Western States. i do not know how heavy
the litigation in tke cvurt of appeals for the ninth circuit is. My impression has
been that that circait was also keavily burdened.

Tlere was considerable taik ~ome 10 years ago about a new circuit to be made
up «f tie Mountain States. each having eonsiderable litigation over questions of
mining and irrization. The members of Congress from States adjoining the
present eighith circuit will doubtless want to be heard when this subject is intro-
duced ttere. and if it appear that the ninth circuit needs relief it seems to me that
that relief raight e brought atout by making a eircuit of Colorado, New Mexico,
Utah. Wyoming. Maontana, and Idaho, and by leaving Oklahoma in the proposed
tenth circuit. I think it likely that the litigation from Oklahoma will not increase
in volume but decrea~e in the future. But, in any event, a sufficient number of
judges could be providet w ho would be able to take care of the work in that circuit.
Under the plan ] sugge-t. the eleventh circuit would be comparatively small in
population but of wide territorisl extent. all of which is being now developed, thus
promising an increa=- in litigation therein. The number of cases that come from
the different States i~. I am sure, quite variant in different years, and the data
in that respeet as to ove ) ear is hardly afair guide. My suggestion, as vou observe
is based in part on conditions in the ninth circuit, as to which I am not fully
advised. I do think that Oklahoma should not be detached from the St .tes 10
which it is immediateiy continguous.

'ith regards. I am,

Sincerely,
Ros?. E. LEwis.
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Uxrrep Syares Cmectrr Cocxr or Arreals, Ewcarm Circurr,
Keansas City, Mo., October 24, 1927.
Hon. Amasa C. Paci.

851 Security Building, Minneapolie, Minn.
DEar Mz Par _: I have vour letter of 22d instant, with inclosures, concerning
a propoeed divisica of tbe eighth eircuit. Having been 8 member of the court
of appeals of this eircuit for almost 11 years, I have a natural sentimental attach-
ment to the circuit as it exists, but that feeling could not cause me to opgoee any
al;‘n which wotld promote the efSicient eare of the judicial work in the States of
cireait. If the eircuit is to be divided, ! think the division suggested by
you and vour eosmmittee is as good as any. Aoy -rently, it divides the work in
cireuit 8s evenly as is possible, while at t% : ‘me time maintaining as much
ical solidarity as may be.
this movement reacbes the stage where a congressional bill to effect it is
to be drawwn. I thirk the present cireuit judges should be consulted as to the times
and places for Loldirg terms in tieir respective proposed circuits. Such subjects
kave an intimate bearing upon the efficient working of the court and the judges
who have had experience with such matters are naturally in a better position to
judge them and it would be better to have their suggestions in the original fram-
mg of the bill rather than later to Congress.
i it the parpose of rour committee to present this bill to the coming term of

KiuBroTGH STONE.

Uxirep Sraves Ciezcorr Covrr oF AppEaLs, Ergura Circrir,
St. Paul, Minn., Oclober 17, 1927.
Hor. Axasa C. Pare.
Mirnneapolic, Minn,

Dese Mz Pacr: You write me that you are intending to send a letter to each
of tke eircuit judzes of this eircuit informing them of the conferenices which you
and the ntler iawyers of the eighth circuit had at Buffalo at the time of the
meeting «f the American Bar Association with the members of that association
and the plan for the divisicn of the circuit which they recommended. I have
coansidered with much csre ttat plan and [ thirk it is the best one that I have
ever seer devised and 1le ¢re most likely to be approved and passed. The
judicial work in the cdircuit is coustantly increasing, and we kr.ow from esperience
how diffieult is will te 1o get additional drcuit judges to dv that werk and the
eonstant pressure that resis upon us all 1o zet the work of the circuit court of
appeals doce when s mueh of 1he time of the circnit julges is required under
the presect scis of Cozgress in cases pending in the district courts which by those
acts are given preference in our work over the work of the circuit court of appeals.
It seems to e protaile that the eireuit will soon be divided, and in view of that
faet that it wo2'd be well 1o try 10 get a division of the circuit such as would best
accommadate the lawyers and the litigants rather than one that might be
devised by ctiers who have Lot =0 intimate an acquaintance with the wants of
thoee most intereste] in the work of the judges of this circiit.

1 bave rot kad an opportunity to consult with any of the circuit judges of this
circuit except Judge Booth about the plan for the division of the circuit which is
under ennsideration sinee I learned of it, so I do not know what the views of the
other cireuit jndges upon this subject are.  You write me that you are intending
to write each of them ard send them a copy of the proposed plan, and [ am very
glad that ¥o7 are about 0 4o so.

Verr trulr xours,
WaLter H. SaNBORN.
N

Ustrep States Cieccrr COURT OF APPEALS,
- Spcoxp JopiciaL CircUiT,
Nex York City, March 5, 1928.

Mr DEare Coxc2Es:Max: Your subcommittee No. 2 of the Committee on the
Judiciary kas befope it H. R. 90534. This bill has been submitted by the Attorney
General after baving been recommended by the senior circuit judges at their last
meeting in Washington in Septemmber. It provides for s law clerk for each
8 vear.
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At the meeting last September Judge Buffington, of the third circuit, and I,
as senior judge of the secord circuit, were apﬁ:inted a committee by Chief
Justice Taft for the purpose of trring to secure a law clerk for each of the judges.
It was thought at first that this might be done without legislation through the
appropriations of the Attorney General's office. On advice of the Attorney

neral, however, it was thought that legislation was necessary.

This pesition is similar to that now occupied by law clerks for the Supreme
Court Justices and there is need for such assistance to each of the circuit judges
who do appellate work in the various circuits. That fact was determined befcre
the trimlution was unanimnously passed by the senior circuit judges at their
mecting.

My object in writing you is to learn about when we may expect this bill to
leave your committee and what its prospects of passing are during this coming
session.

I wrote the chairman of your committee, Hon. George S. Graham, on January
13, but learned regretfully that he has been ill. and his secretary has written me
the information that the bill is now in your committee.

Yours very truly,
MarTiN T. MasToN.
Hon. Isa G. HEessEY.
House of Represexiatice:. Waskinglon, D. C.

Usireo States Cizcerit Couvrt of Appears, Eiguta Circurr,
St Louis, Mo.. March 6, 1928,
Hon. Ira G. Hessey,
Heuse of Representatives. Washington, D. (',

Dear Mr. HEasEY: A copy of the brief of Han. Maurice H. Thatcher, Hon.
Reeves T. Strickland. and Hon. Merril Moores concerning this bill has been
received by me. I think there is = mistake in the first paragraph on page 7 of
this brief to which I desire to call vour attention. I have written a letter to
Messrs, Thatcher. Strickland. and Moores calling their attention to this error,
which I have no doubt was an accidentsl one. and I am taking the liberty of
sending you herewith a copy of it and respectfuliy request that you give it proper
censideration.

Very sincerelr yours,
Warter H. Saxsors.

Sr. Locis, Mo., March 3, 1928.
Ron. Macrice H. THATCHER,
Hon. ReEeves T. STaickLaxp,
Hon. MEerRriLL MOooOREs,
Waskington, D. C.

GENTLEMEN: A copy of your brief for the proponents of H. R. 5690, a bill to
amend sections 116 and 11> of the Judicial Code, has been forwarded to me.
May I call your sttention to what it seems to me is a mistake with reference to
the delayed cases you refer to in the first paragraph of page 7 of your brief and
in the column of pending cases on page 9, and which I am sure you will be glad to
ccrrect, unless I am mistaken. The last column on page 9 contains a statement
of the pending cases in the nine circuit courts of appeal in various years. It
does not. however. state at what time in each vear the respective cases were
pending. An esamination of the Attorney General's report discloses the fact
that the time in each yvear when those cases were pending was the 1st of July.
In the first paragraph on page 7 of vour brief vou state:

A study of the attached tabulation shows that with four judges the eighth
circuit court kept fairly even with a docket of from 198 to 322 cases in arrears;
while with six judges. from 1925 to 1927, it has reduced the delaved cases from
328 to 299. dispasing on the average some 369 cases 8 year.”

I desire to call vour attention to the fact that the great majority of the cases
there referred to were not, as it seems to me, either in arrears or delayed cases.
The last column vn page 9 of your brief shows that the 322 cases abave mentioned
were the pending cases July 1, 1625, and the 299 cases were those pending July 1
1927. But the great majority of these cases were not delayed cases, if any of
them were, and that is trae of the pending cases stated for the other years.
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Take the year 1927 in the eighth circuit for example. The act of Congress
requires the eighth circuit court of appeals to hold its annual May term at
St. Paul, commencing on the first Monday in that month. The practice of the
court has been for at least 20 years for the clerk to prepare a printed calendar
for each term, set the cases for hearing on days certain, about 20 for each week
continuously, hesr all of them set for that term, and then proceed to read the
records and briefs and dispose of those that have not been decided during the
continuous arguments. For example, there were upon the May term, 1927,
calendar for hearing and disposition 176 cases. The court sat and heard argu-
ments continuously from the first Monday in May until the 17th day of June,
1927, until all the cases on that calendar had been argued or submitted on briefs
or disposed of from the bench. There then remained 132 of the 176 cases on
the calendar still pending. These 132 cases had been submitted to the court
but had not been decided, and these 132 cases were a part of the 299 cases which
are stated as pending in the last column on page 9 of your brief, and, in view of
the fact that there were only 13 days between the close of the arguments and the
submission of these May term cases and the 1st day of July, 1927, they do not
seem to me to be delayed cases. Furthcrmore, while the court was hearing
arguments at this May, 1927, tcrm, there were filed with the clerk 29 new cases
in the month of May and 55 new cases in the month of June, 1927, in all 84
cases, which were a part of the 299 cases shown as pending, making 216 of the
299 cases pending July 1, 1927, which clearly were not delayed cases. More-
over, the records of the court disclose the fact that when the May term, 1927,
opened only 31 cases that had been submitted to the court were undecided.

'hat eeems to me to be the same mistake in calling all the eases pending July
1 delayed cascs applics to each of the yvears and the numbers of pending cases
during the existence of this court. The mistake, which it scecms to me has been
made, was a very natural onc. Doubtless no one knew that it was being made,
and I have no doubt that vou will be very glad to consider it.

Very respectfully,
WaLTet H. SaNBoORN,

U~sitep States Circeir Courr oF AppeEsLs, Ereura Circulr,
Kansas City, Mo.. March 3, 19.28.
A. C. Pavi, Esq.

Washinglon, D. C.

My DEar Mg. Pave: I have your letter of March 2. Inasmuch as the com-
mittee has asked for our letters written to you with respect to the division of
the eighth circuit in accordance with vour proposed vlan, I think it would he
unwise to withhold the letters. and, therefore, you are authorized to submit
mine if you so desire. I think I ought to say to yvou that I am probably one of
those to whom vo refer as being lukewarm. T was constrained to approve that
division, as I think you were, upon the consideration that forces were at work
which would make a division of some sort inevitable, and I thought yonr sugges-
tion was the best that thus far had been made. The present proposed division
15, in my judgment, about the most impractical one that has been offered.

It goes without sayving that there c¢an be no object in dividing the cireuit
unless it will accomplish the purpose aimed at, which is, or should be, a more

ual division of work hetween the different circuits, whatever the number, of
which the country is composed. The present bill excludes Arkansas and Utah.
‘This would leave 310 cases upon the docket of the eighth circuit for 1927. Of
these it would place 218 in the southern or eighth circuit and 322 in the northern
or tenth circuit; the provision being that there should be three circuit judges in
each cirenit in lien of the six in the entire circuit as now organized. This would
give the three judges of the southern circuit a much greater proportion of work
than they now have, which would result in a still greater congestion in that
circuit than now exists in the eighth cirenit as a whole.

Congestion i< urged as the ground for division. Such congestinon can not be
relieved by mcrely dividing the work in a different way hetween the same num-
ber of judges; that ought to be obvious. I do not know what is meant by the
term “congestion’’ ip this connection unless it is that it is desired that fewer
district judges, if any, should sit upon the circuit court of appeals. If that is
the object, it iz not attained by this division except in part. 1 venture to suggest
that it is not desirable to eliminate district judges entirely from sittings upon the
circuit court of appeals. By such assignments the appellate court is kept more
closely in touch with the practical problems confronting the trial judges and the
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trial judges are enabled to get a more intimate understanding of the considera-
tions which present themselves to the appellate court, which makes for better
work in the districts. However this may be, the present bhill accomplishes no
reform in particular, if one is desired.

Your statement to the committee that our court is not behind, in any accepted
sense, is absolutely correct. No term of our court is concluded without a hear-
ing, or opportunity for hearing, upon cvery case that stands upon that docket;
some are necessarily continued, but comparatively few. and never because the
court is not ready to hear them. New eases come in, £o that there is always pres-
ent a fresh docket for the new term, but this ix true in every jurixdiction, whether
trial or appellate. I think cvery circuit judge should ke heard from on this
proposition,  While it is true that Judge Stone appears to have addressed the
only communication to the committece from our court, nevertheless he consulted
with me upon every point and I fully concurred in what he said. I kitow that
Judge Kenyon will be unalterxbly oppcsed to the hill now before Congress, and
1 awm practically certain Judge Lewis alvo opposes it. I do not know how
Judges Sanhorn and Booth fecl. 1 appreciate very much your writing me and
I shall be glid to cx! ress my=el{ upon any point that you may think advisable.

Your: sincerely,
ArBa 3. VaN VALKENBURGH,
Circuit Judge.

Usited Stares Cikevir Covnt oF Appiars. Ewautn Circuoit,
Kansas City, Mo., March 6, 1928.
Hon. I. G. Hersey,

House of Representatives, Washinugton, D. C.

Dear Sm: I am informed that the proponents of H. R. 5690 have filed a
brief with your subcommittee in which it is stated:

*‘I'he circuit court of appeals of the cighth circuit has had since March 18,
1923, six experienced judges and is to-day nearly as far behind with its work
as it was when the two additional judges were appointed.

“A study of the attached tabulaiion shows that with four judges the cighth
circuit court kept fairly even with a dochet of from 193 to 322 cases in arrears;
while with six judges. from 1925 to 1927, it has reduced the delayed eases from
322 to 299, disposing on the average some 369 cascs a year.”

This statement says and seeks to leave the impression with yvour committee
that this court was *far behind with its work’ in 1925, is vet “in arrears,”
and had on Jare 30, 1927, reduced **the delayed cases from 322 to 299.” The
above quotation is all T have scen from the brief but these conchisions are evi-
dently based upon the reports of the Attorney Generul showing cases **pending”’
on June 30, 1925, and June 30, 1927, These conclusions are confusions. The
confusion is in treating a pending” ease as being a delayed™ case.

A ease is “pending’ as soon as the review papers are filed with the elerk.
The filing of the review papers is merely the iuitial step toward a bhearing.
Usually at that time, the transeript (record and hill of exeeptions in the trial
court;, upon which the case must he Lkeard, is not even made up in the trial
court. ‘Thereafter, this travseript nust be filed.  Then it mnst be printed.
Next, thie uppellant tor plaintiff in ¢rror) must prepare, print, and file a brief.
Then the appellee (or deferdant in error) must prepare, print, and file an answer-
ing brief. Finally, there is a reply brief.  All of this is immemorial appellate
procedure and all is necessary to a fair hearing.  The appellate court exn not
and shonld not act until a fair opportunity for all these steps has been afforded
the litigants, These are preliminary steps to a fair hearing. All of this takes
time. Yet the cases are “pending.”’

Again, Congress has provided certain terms to be held by this court and
every ease is returnable and hearable at a certain term, which depends upon the
date the reviewing papers are filed, and the rules of this court cluse such term
filings just long enough hefore the begirning of a term to enable the above steps
to be taken—the obvious purpose heing to afford the earliest possible hearing
after the filing. If the transcript or briefs can not be prepared and filed for
this first returnable tenn it is not the fault of the curt. Often such delay occurs
because of a number of entirely legitimate reasons—all beyond the control of
the court. The oniy thing thie court can then do is to continue the case to the
next term to give time and opportunity to lawyers and litigants to properly
prepare the nreseutation of their cases. It would be unjust and arouse proper
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resentment and dissatisfactice were this nct done. Yet all of the time these
unready cases are *pecrding” and sl ¢f tle time the court is ready and willing

Again, of tke 299 cases sto=xmn ss “"pezding” on Jurze 30, 1927 (repert of At-
torney p- ¢9,. 142 £ad teen argued and submitted, lem'ingoon]y 157
which had oot been beard. The large number under submission does not mean
“delav” in decision tecs:se prastically all of them (132) were submitted during
the Maiay term wlere tre rearizgs continued from May 7 to Jure 18 (12 days
before the end of the Sseud vear - during which time the judges had little oppor-
tunity to write cpinizrs. ¢ tle 157 not leard. 32 were continued because not
ready cr for otler reascrs -7 converted with the opportunity for a hearing.
The court was reads 0 Less every such case aud hsd set it for hearing.

Amin, it fregieatly Zeprens 1lst severs] related cases will come into the
court. The parties will presert ¢re ani stipulate thst the others shall abide
the result in tke caze :ubmitted. Tie rase may be determined by this
court and thex to taken o tle Supreme Court br certiorari—possibly involving
a year or more before £y aiadi-ared. All of this time the related cases
are “penling”™ oz the stipulistizn sithough they will never le heard and the
parties ictend thev pever stall.

Again. csse: from .0 ¢f 1he Siste: Cclorsdo. New Mexsico. Utah, and
Wyoming are. by statite. regulsrls returtable ozl to 1ke Denver term, which
is tixed iy sfatite, to regin tie £ Morday in Seqptemler.  Tle clo-ing date for
that term is Juiy ¥ therefcre. <n Fuze O there is an entire year's accumulation
of cases for toe Denver term—all “ieni’g’ and o€ of them *delaved™ by
the court.

Again, there sre tle mew esses £led since the closing tinne for the May term
(April 1. up to J:re Iv—1zmee monils.

e above are ot &l f e reasons whick scceunt for cases being “pending”
and whieh distingn:i:h tterm from cases whieh are " delaved.”

The only true te=t «f ~"Celzid” rases i- the number which were rcady to be
heard and wkere oze of tie yuriies nanted the case heard but it could not be
heard because the court was othervise. In more than 11 vears on this
bench I have rever beard «f stk s case. Tkhere is no such csse. This court
has not been and is not noex -“far behind ™ or ore single case ‘‘behind with its
work.” It has rot tees azd is =it pow *ir srrears” nor has any case ever been
“delaved”” in thiz court by sk <f prempt hearing.

If your committee desres detaind proc! of the sbove statements I will have
the elerk make up aryx ctarseter «f infosrustion you may indicate concerni
the work of the cvirt. I wisk the ccinmittee members to have the facts and
krow of no place ther can mare secureiy ro than to the judges who do the work
and to the cleck wko keeps tte neaords of the work of the court.

Witk mrich respect. I am.

Sincerely vours,

KiMBROUGH STONE.

Usitep Svaves District COTRT.
DiztricTt oF CONNECTICTT,
Ne e Heren, Cor.. February 29, 1628,
Hon. Georce P. McLzax,
Uniied Niztes Senaier. Wesrisngior. 0. C.
In re: House bi’l 564

DEAR SExator: Sofaras Conzecticut & coacerned. this bill takes our State out
of New York and the secoz-1 circuit apd puts us in the first circuit at Boston. In
my opinion this will be s mi<take.

While it is true that Conzecticit i 8 New Engisnd State. nevertheless its
business interests and s:soriations—iis gencral tendency and leaning in all
matters are very largely =i1d ard toward New York. The lawyvers of the State,
I believe. will much prefer 1o be ecnnected with the second circuit. Our close
gmximx'ty to New York, as vou arow. makes for a natural association with New

york in almost every line of exdraver.

I the reazon for puttizg Conneciicut in the first circuit is to relieve the labors
of the circuit court of appeals for the seccnd cireuir, it i< not forceful enough
to offset the great inconvenieuce wiich will be caused counsel in appeal cases
if they are obliged to go to Bosion. Judge Mauton, the presiding %udge of the
circuit court of app:als has eompiled a tshle of appesl cases from Connecticut,
which is as fcllows: -
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1922 e ccaeccmecccece cceccccmecccceena 8
1923, el eeeesmmecemceacccmssecemecceemen- 11
1924 ... ... cececsmccceeccciacesencccaanarcaacon cee-- 12
1025, e i iceeccccaesmeeccisceemeeccmean 7
1926. . . o e ccceceeeceecmneeaaa 8

I send these obhservations for your careful consideration if and when the bill ia
presented for your consideration. .
With kind personal regards, I am,
Sincerely yours,
EpwiNx S. TroMas,
United States Distriet Judge.

- Stotx Criry, Iowa, March 5, 1928.
Hon. GEORGE GRAHAM,
Chairman Judiciary Commitlee,
House of Representatives, Washington, D. C.

Dear Sir: As I am advised. there is pending before the Judiciary Committee
a bill known as the ‘“ Thatcher bill,”” for the division of the eighth circuit. I wish
to protest against the committee recommending the passage of this bill for the
following reasons:

First, the committee on jurisprudence of the American Rar Association, after
a conference, advised the matter of a division of the eighth circuit should go over
until the next annual meeting of the association.

Second. the lawyers of the cighth circuit appointed, at the annual meeting of
the American Bar Association at Buffalo last year, a committee consisting of one
member from each of the 13 States in the circuit to consider this matter and report
at the next meeting of the bar association.

Third, the lawyers selected from the 13 States elected Mr. A, C. Paul, of
Minneapolis, as chairman, and a secretary, and have undertaken to formulate
a plan to be so recomm~nded.

Fourth, inasmuch as the committee of lawyers from the several States of the
ecighth circuit are considering this matter, and were led to do so by reason of the
chairman of the committee on jurisprudence of the American Bar Association
advising the matter would be passed until the 1928 meeting of the association,
it would be unfair to have the Thatcher bill recommended for passage at this
session of Congress. .

Fifth, the committee of lawyers, one from each State, of which I am a member,
representing the State of Jowa, have made a plan for the division of the eighth
circuit, which it expects to present to the committee on jurisprudence and law
reform of the American Bar Association at its next meeting.

Sixth, from the information I have, Congressman Thatcher is of the opinion
he is presenting a bill which has been recommended by the committee on juris-

rudence and law reform of the American Bar Association, and approved by it.
he writer has no doubt of the good faith of Congressman Thatcher, but from
the r%cords believes he is misinformed on the action of the bar association in this
regard.
Very truly yvours,
Deross C. Sacee.

Santa Fe, N. Mex., March 6, 1923.
Hon. GEORGE GRAHAM,
Chairman Judiciary Commitiee,
House of Represe:.tatives, Washingion, D. C.

DEAR SIR: Reference is made to the so-called “ Thatcher bill” providing for
the rearrangement of the Federal judicial circuits and which I am advised is
pending before your committee. i

At a meeting of the lawyers of the eighth circuit held during the meeting of the
American Bar Association at Buffalo last August, I was appointed a member of
a committee of such lawyers representing New Mexico to consider a bill for the
above purpose which would be presented to the American Bar Association.
For this reason I am takiug the liberty of writing vou.

We urderstand that the so-called “ Thatcher bill”’ follows substantislly the
bill under discussion at the bar association meeting and proposes to take Arkansas
and Utah out of the eighth circuit and attach these States to adjoining circuits.
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It was the consensus of opinion of the attorneys of the eighth circuit, present at
the meeting referred to above, and is I believe of the lawyers of this State gener-
ally, that the proposed change of the eighth circuit would not be satisfactory.
It was felt, and I believe this to be the case, that the changes proposed would not
materially lessen the great burden of work now imposed upon the circuit judges
of the eighth circuit and would not materially lessen the necessity of having dis-
trict judges sit in the circuit court of appeals in nearly every case. There was
also strong opposition by attorneys of Arkansas and Utah to these States being
attached to adjoining circuits. They felt that inasmuch as for more than 35
years they had practiced in the eighth circuit, that the attaching of these States
to new circuits would cause a great deal of inconvenience and possibly confusion.
In the case of Utah particularly, strong upposition was voiced because in that
State the law with reference to many matters connected with water rights and
mining had been established by decisions of the eighth circuit court of appeals.
In several important particulars the holdings of the ninth circuit court of appeals,
to which it was proposed to attach Utah, differcd from the holdings of the eighth
circuit court of appeals.

At that mceting it was understood by all concerned that+the whole matter
would go over until the next meeting of the American Bar Association in 1923 for
further discussion. For the reasons above stated I am writing you to express the
hope that the pending bill may be deferred until the matter can be further con-
gidered, so far at least as the eighth cireunit is concerned, by the attorneys and
judges who are vitally interested in the matter.

Respectfully,
J. 0. SeTH.

Wasningron, D. C., March 2, 1928.
Hon. Ira G. HEksEY,
Judiciary Commitice,
House of Representatives, Washington, D. C.

Dean M, Hen<ev: I have read the brief filed by the proponents of H. R.
564i), the hiil to divide the Federal cirenits. I think practically all of the points
in the brief are answered in the statement that I made to-day before the com-
mittee, and I do not care to file a reply brief.

I note that the writers of this brief assume that all pending cases before the
court of appeals are “dalayed” eases.  This, I understand, is a mistake. The
tabulation is of cases docketed during each fiscal year ending July 1. At that
date there will be a large number of eases that have been docketed between
March 1 and July 1, as well as cases continued without being argued or submitted
from the May term of the court at St. Paul.  All cases docketed before Mareh 1
go on to the calendar for the May termy at St. Paul and are disposed of at that
term, being argned and submitted unless they are dismissed or continued over
the ter:n. It is not correct, therefore, to speak of “ pending’ cases as “delayed’”
cases.

Very truly yours,
A, C. Pave.

P. S.—I am sending a copy of this letter to Congressman Thatcher.

A.C. P,

HousE oF REPRESENTATIVES,
Washington, D. C., February 2, 1928.
COMMITTEE ON THE JUDICIARY.
House of Representatives, Washinglon, D. C.

GenTLEMEN:. I have a wire from one of the prominent attorneys of Minncap-
olis, who is also prominently identificd with the Amecrican Bar Association, in
reference to the above bill, which reads as follows:

“Thatcher bill, H. R. 5690, proposing division eighth circuit upon which hearing
to be had before Judiciary Committee Friday, is opposed by practically all Federal
;gxdgcs in this circuit, and as I read it would probably legislate Judges Sanborn,

Xenyon, and Booth out of office. I have telegraphed Chairman Graham asking
action on bill be deferred until T can present evidence to substantiate these
statements. Please do what you can to have action poxatponet‘i‘.A c P "

. . C. PauL.
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This measure, which changes the geographical limits of our circuit courts of
appesl, is, of course, a very important measure, and I should like very much to
have final action postponed until Mr. Paul caa be heard.

If this appears to be out of the questicn, will you not advise me to-day so that
I can appear personally before the subcommittee?

Thanking you, I am

Very truly yours,
WarLter H. NEwroN.

LirtLe Rock, ARK., February 6, 1928.
Hon. GEORGE S. GRAHAM,

House of Representatives, Washington, D. C.

My Dear Mr. Granay: I thank vou for vour favor of the 3d, advising me of
the hearing on H. R. 5690. I think that I am justified in assuring you that there
is not a member of the Arkansas Bar who would willingly be transferred from the
eighth to the fifth circuit, and that our people would be a unit in opposition to
the plan if informed thereof. )

Very truly yours, ='q
G. B. Ro:E.

(Whereupon, at 12 o’clock noon, the committee adjourned.)



